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TUESDAY, MARCH 5, 1957 


Unrrep States SENATE, 
CoMMITTEE ON BANKING AND CURRENCY, 
SUBCOMMITTEE ON SECURITIES, 
Washington, D. C. 

The subcominittee met, pursuant to call, in room 301, Senate Office 
Building, at 10:05 a. m., Senator Frank J. Lausche (chairman of the 
subcommittee) presiding. 

Present: Senators Lausche, Frear, Clark, Capehart, and Bush. 

Senator Lauscuer. The hearing will come to order. 

The general purpose of this hearing is to receive from the members 
of the Securities and Exchange Commission statements of the problems 
facing them in enforcing the Federal securities laws of our country. 

With respect to the purpose of this hearing, it seems primarily advis- 
able to give consideration to the following phases of the work imposed 
upon the members of the Commission: 

1. The use of foreign banking institutions in conducting transac- 
tions involving United States capital securities. 

2. Boilershop methods of distributing speculative securities in both 
domestic and foreign corporations. 

3. The dangers created in the process of inducing comparatively 
small investors to take part in securities purchase plans; particularly 
with regard to the time for payment of service fees and charges in- 
curred under such plans. 

With particular reference to foreign financial institutions being 
used as the medium in the trading of securities, definite enforcement 
problems, according to my understanding, have arisen. The problem 
deals with: 

1. Proxy solicitation: 

2. The margin requirements under which securities are acquired 
through foreign financial institutions; 

3. Comphance with the requirements of registration contained in 
our laws, but which compliance can be avoided because the transac- 
tions are completed in foreign countries: 

t. The evils that arise by insiders of a corporation dealing in the 
secnrities of the corporation which they represent, in a manner to 
bring to themselves profits which, because of the confidential infor- 
mation possessed by them, morally ought rightfully to belong to the 
corporation : 

5. The important item of tax evasion, because these transactions 
are completed in foreign countries. 

With that background, we will be ready to proceed with this hear- 
ing today. My desire would be that we confine the injury on this day 
to the problems arising out of negotiations and transactions being car- 
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ried on with foreign banking institutions and otherwise on American 
securities. 

Senator Bush, Senator Capehart has asked that he be given the 
opportunity of presenting his views at the beginning of this hearing. 
We will be glad to hear our colleague, Senator C apehart. 


STATEMENT OF HOMER E. CAPEHART, A UNITED STATES SENATOR 
FROM THE STATE OF INDIANA 


Senator Carenart. Mr. Chairman, first I want, as the ranking 
minority member, and a member of the committee, to join with you 
in the statement that you have just issued and just read. I think it 
is splendid and I congratulate you upon it. 

I have been interested in this subject for a number of years as a 
member of this committee. When I was chairman of this committee 
it was part of my responsibility, of course, to work with the Securities 
and Exchange Commission not only on matters of proxy fights, but all 
other matters that came before them. 

I introduced legislation last year and reentered the same legisla- 
tion this year. The bill this year is known as 8. 594. 

I want to say that I have no pride of authorship and I do not think 
this bill, S. 594, goes far enough. It does not answer the problem, 
does not cover the subject. However, I introduced it for the purpose 
of getting it before the committee and getting it before the Securities 
and Exchange Commission and getting it before the people of the 
United States. I am certain that it is going to have to be amended, 
or maybe a complete new bill written, but at least it is a basis for 
hearings on the part of this committee in respect to the problem that 
the chairman so ably stated a moment ago. 

I want to make perfectly clear what I am endeavoring to do in this 
bill, S. 594, which does not, in my opinion, nearly cover this subject. 

What I am endeavoring to do, and what I am recommending, and 
what I hope can be done in the best interests of evervbodvy concerned, 
is to have legislation whereby, if there is a proxy fight, or a fight over 
management in any company, that if the stockholders wish to vote 
in the election of new directors, that they must disclose 100 percent the 
beneficial owners of the stock. 

We wrote such a clause into the banking bill that was reported 
favorably by this committee a few days ago. 

Mr. Chairman, I should like to ask unanimous consent that the 
clause having to do with the disclosure of the beneficial owners of 
bank stocks be made a part of the record at this point. 

Senator Lauscne. There being no objection, it will be so ordered. 

(The clause referred to follows:) 

The record owner of any stock in any national bank shall, within 90 days 
after the enactment of the Financial Institutions Act of 1957 or within 30 days 
after becoming such record owner, whichever is the later, notify the bank in 
writing of the name of any person or persons having a beneficial or equitable 
interest in such stock. In the case of stock held in a trust, this requirement 
may be satisfied by filing a copy of the trust instrument with the bank. Any 
change in the person or persons having a beneficial or equitable interest in any 
such stock, except pursuant to any trust instrument which is on file as herein 
provided, shall be promptly reported to such bank by the record owner. The 
transferee of any such stock shall, within 30 days after such transfer, cause his 


name to be listed as the record owner thereof. Any person convicted of any 
willful violation of this subsection shall be fined not more than $5,000. 
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Senator Caprnarr. This is the disclosure of stock ownership pro- 
vision that was put in the banking bill. 

I want to say this. I do not w vant to see any legislation that denies 
anybody, either a citizen of the U nited States, or a citizen of any 
other country, the right to buy stocks in any company or all com- 
panies they may desire to in the United States. I do not want in any 
way to force 2 man to disclose his ownership if he does not want to, 
excepting that if there is a proxy fight, or if there is a fight over man- 
agement, then I am certain that I am 100 percent right that every 
stockholder of every company is entitled to know the beneficial owners 
of all the shares that are voted for the directors or the management of 
the company. 

If beneficial owners of a share of stock, or shares of stock, in a com- 
pany do not wish to divulge their ownership, then I do not think they 
ought to be required to do so, except that I think they ought to be 
denied the right to vote the stock on the premise that if I am a stock- 
holder of a corporation and there is a fight to get rid of present man- 
agement, I should know the beneficial owners. 

I want to say there may be many cases in which existing manage- 
ment ought to be thrown out, so this works just as well for a manage- 
ment that someone is trying to get rid of as it does in the case where 
management is trying to retain its control of the company. 

I believe in those cases we must disclose ownership. We ought to 
have legislation and ought to have the Securities and Exchange Com- 
mission have the authority to force a complete 100 percent disclosure 
of the beneficial ownership of the shares of stock of any corporation 
where there is a fight over management. That is what I would like 
to see us do. 

I have introduced this bill, S, 594, as a starter in that respect. I do 
not think it does what I have just explained. I do not want in any 
way to hurt any company or any group of people. 

Again I want to repeat that I would be the last person in the world 
who would try to keep anyone from buying shares in any company in 
the United States. I certainly would not force someone to disclose 
his ownership if he does not want to, but I do think that if there is a 
fight over management that then every other stockholder is entitled to 
know who the beneficial owners of the shares are. 

T just wanted to make my position 100 percent clear, Mr. Chairman. 

Senator Lauscnr. If I may ask you a question? 

Senator Carrnarr. Yes. 

Senator Lauscnr. Your theory is that the goodness and the truth 
of those persons owning the stock has a direct relationship to the 
knowledge that ought to be provided to the stockholders ? 

Senator Carenartr. That is correct. 

Senator Lauscue. In selecting their directors? 

Senator Carruarr. Yes. We passed the Securities Exchange Act, 
as you know, to force companies by law to disclose everything con- 
ceivable about the condition of the company, so that the public might 
be informed, as a result of bad practices which seemed to have been 
indulged in many, many years ago. 

It seems to me as though we have left out one important feature, 
which is that in case of either putting in new management or getting 
rid of old management, what we commonly know as a proxy fight, 








4 SEC ENFORCEMENT PROBLEMS 


every stockholder is entitled to know who every other beneficial stock- 
holder is if he wishes to vote the stock for a given set of directors in the 
company at the annual election. 

Thank you, sir. 

Senator Busn. Would the Senator answer a question ? 

Senator CaprHart. I will be very happy to. 

Senator Busy. What does this bill do? 

Senator Carrnart. The old rule, of course, is that a director, or 
stockholder, or anyone holding 10 percent interest in a corporation, 
must divulge his beneficial ownership. The bill I introduced simply 
reduces the 10 percent to 5 percent, which does not, in my opinion, 
cover the problem at all. It does not cure the evil. 

Senator Busu. It does not cover the problem that the Senator just 
talked about ? 

Senator Capenarr. No. That is right. 

Frankly, at the moment I do not know how to write the bill, but I 
am hopeful as a result of these hearings and our study, and the co- 
operation that I am sure we are going to get from the Securities and 
Exchange Commission, we will be able to write legislation. 

I say that because I have come to the conclusion, just as I did in 
respect to bank stock—as you well know, the other day this commit- 
tee uns animously voted that feature in the bs inking bill—I have come to 
the conclusion that we ought to know the beneficial owners of every 
share of stock, if one wishes to vote it in respect to the election of 
directors, which is the management of a corporation. 

IT cannot see how anybody could possibly object to that. At least 
that is what I would like to see us do. 

Senator Busn. How do you propose such knowledge be made pub- 
lic? 

Senator Carruart. Well, it would be made public only in case of a 
proxy fight and at the request of a stockholder. 

Senator Busu. Let us say there was a proxy fight. Then how do 
you propose, or what machiner y do you propose, to go into operation 
to require the publication of the benefici: al owners of all the stock? 

Senator Carenart. Let me answer you in a general way, by say- 
ing that the Securities and Exchange C ommission would handle the 
matter in the same way that they now require the disclosure of the 
financial condition and other conditions of the corporations. Simply 
make it illegal to vote shares of stock without the true beneficial owner 
being known. 

Senator Busu. But whose duty would it be to make known the 
names of the beneficial owners ? 

Senator Capenarr. As you will remember, if you want to use it as 
an example, the clause we put in the banking bill a few days ago, re- 
quires that the one recording the stock must state the beneficial owners 
of the shares of stock. 

Senator Busu. He must make his name known to the bank. 

Senator Carenart. That is right. 

Senator Busu. But that does not necessarily require it become pub- 
lic knowledge. 

Senator Capenuarr. It becomes public knowledge to any other share- 
holder. 

Senator Busu. If he wants to ask for it. 

Senator Carenart. That is right. If he wants to ask for it. 
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In other words, all we are trying to do here is to see, in case of a 
roxy fight, or a fight over management, that every other shareholder 
is entitled to know the beneficial owner of ever y share taking part or 
voting in the fight over management. 

Senator Bus. In other words, if I understand you correctly, what 
you are saying then is if a person has his stock registered in the name 
of a nominee and it occurs that there is a contest for directors in a 
proxy fight, then it is incumbent on every stockholder who has his 
stock in the name of a nominee to inform the company that he is a 
true beneficial owner of the stock. Or are you going to put the burden 
on the nominee ? 

Senator Carenarr. I do not believe I can answer that question at 
the moment until we get the benefit of this study and the hearings, 
and the benefit of the experience that the Securities and Exchange 
Commission has had over the past 10 or 15 years in this matter. 

Senator Busu. I did not mean to press the subject, but I am trying 
to bring out what you want to accomplish. 

Senator Capenartr. I appreciate that. What I want to accomplish 
is, In case of a fight over management that every other shareholder 
knows exactly the beneficial owners of every other share voting in an 
election, either to throw out the present management and put in new 
management, or vice versa. 

In no way do I want to do anything to discourage anyone from 
buying shares of stock. In no way do I want to force them to divulge 
their ownership to anyone excepting in a case where they want to take 
a hand in or take part in management. Then I think as a shareholder 
of a company, any company, any shareholder, he is entitled to know 
who it is who is the exact beneficial owner, and who it is that wants 
to change management. 

Let me say there may be times when management ought to be 
changed. I am not taking a position one way or another in respect to 
whether it should or should not. 

Senator Frear. Do you feel that the clause that was introduced in 
the Financial Institutions Act by the committee the other day would 
be stronger than your proposed legislation ? 

Senator Caprruarr. It is certainly stronger than S. 594 at the 
moment. 

Senator Frear. Would you agree to that being substituted for 
yours ¢ 

Senator Carenarr. I cannot answer that, Senator, without listen- 
ing to these hearings and getting the problems. Generally speaking, 
it cert: ainly seems to be quite satisfactory. It may well be that the 
experience of Mr. Armstrong and the Securities and Exchange Com- 
mission may divulge to us that it is not satisfac tory. I just cannot 
tell you at the moment. 

Senator Frear. It is certainly a problem, as you have suggested 
and mentioned, regarding the investment of foreign banking institu- 
tions, which we have spoken of here, in large volume. Can there not 
also be people in this country who will only buy 1 or 2 shares in order 
to obtain knowledge of a certain corporation, which may be just of a 
nuisance value, but nevertheless is something over which the Securities 
and Exchange Commission should have control ¢ 

Senator Carenarr. I would think so. There again, I would like to 
listen to the problems the Securities and Exchange Commission has 
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had over the years, and what they have found with regard to it; but I 
feel very profoundly on this subject. 

I am not singling out any specific cases in coming to this conclusion 
because, as you all know, we have been talking about it for some time 
in this committee. 

Senator Frear. You recognize quite deeply that there is a problem. 

Senator Carenart. There is no doubt about it. 

Senator Frear. And this attempt is made because you feel it is up to 
us to get the solution. 

Senator Carenart. It is our responsibility because we have a re- 
sponsibility from a legislative standpoint for the Securities and 
Exchange Commission. 

Senator Frear. Thank you. 

Senator Lauscur. May I suggest we proceed with an ascertainment 
of the problem, and then determine what should be done with the bill. 

Senator Carrenart. I think the chairman is 100 percent correct in 
that. 

Senator Lauscur. Mr. Armstrong. 


STATEMENT OF J. SINCLAIR ARMSTRONG, CHAIRMAN; ACCOM- 
PANIED BY COMMISSIONERS ANDREW DOWNEY ORRICK, HAROLD 
C. PATTERSON, EARL F. HASTINGS, AND JAMES C. SARGENT; 
FRANK G. URIELL, EXECUTIVE ASSISTANT TO THE CHAIRMAN; 
THOMAS G. MEEKER, GENERAL COUNSEL; AARON LEVY; SPECIAL 
COUNSEL, OFFICE OF GENERAL COUNSEL; BYRON D. WOODSIDE, 
DIRECTOR, AND HARRY HELLER, ASSISTANT DIRECTOR, AND 
GEORGE BLACKSTONE, ASSOCIATE DIRECTOR, DIVISION OF COR- 
PORATION FINANCE; PHILIP A. LOOMIS, JR., DIRECTOR, 
DIVISION OF TRADING AND EXCHANGES; ALBERT K. SCHEIDEN- 
HELM, EXECUTIVE DIRECTOR; F. BOURNE UPHAM III, ASSIST- 
ANT EXECUTIVE DIRECTOR; JAMES T. PHELAN, LEGAL ASSIST- 
ANT TO COMMISSIONER HASTINGS; RICHARD W. WALDEN, LEGAL 
ASSISTANT TO COMMISSIONER ORRICK; CHARLES YOUNGBLOOD, 
LEGAL ASSISTANT TO COMMISSIONER PATTERSON; AND JOHN 
GEORGE LEDES, LEGAL ASSISTANT TO COMMISSIONER SARGENT. 
SECURITIES AND EXCHANGE COMMISSION 


Mr. Armstrone. Mr. Chairman, Senator Capehart, and members 
of the subcommittee, it is a great pleasure for us to be here today, and 
I would like to commence, if I may, by introducing the other members 
of the Commission and the staff who are here present. 

I am accompanied by my four fellow Commissioners, Andrew 
Downey Orrick, of California, Harold C. Patterson, of Virginia, Ear] 
F. Hastings, of Arizona, and James C. Sargent, of New York. 

On my left is Frank Uriell, my executive assistant. 

Next to him is Philip A. Loomis, Jr., director of the Division of 
Trading and Exchanges, who will discuss some of our problems under 
section 14 (b) of the Securities Exchange Act of 1934. 

On my right is Byron D. Woodside, the director of the Division of 
Corporation Finance, which has in its charge the administration of 
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the proxy rules in effect under section 14 (a) of the Securities 
Exchange Act. 

We also have with us Harry Heller, assistant director of the Divi- 
sion of Corporation Finance. 

Mr. Thomas G. Meeker, general counsel, who is in charge of litiga- 
tion when, under these proxy rules, we are required to go into court. 

With him is Aaron Levy, special counsel, who handles matters in 
connection with litigation. 

Mr. Albert K. Scheidenhelm, the Executive Director of the Com- 
mission, is here, and also the Assistant Executive Director, F. Bourne 
Upham ITT. 

We also have here Mr. George Blackstone, who is the Associate Di- 
rector of the Division of Corporation Finance, assisting Mr. Woodside. 

Also, the legal assistants to the Commissioners are eee namely, Mr. 
James T. Phelan, assistant to Commissioner Hastings; Mr. Richard 
W. Walden, assistant to Commissioner Orrick; Mr. ‘Charles Young- 
blood, assistant to Commissioner Patterson ; and Mr. John Ledes, as- 
sistant to Commissioner Sargent. 

Have I forgotten anybody‘ Are they all here? 

Mr. Chairman, I would first, if I may, like to say, as we commence 
our first hearing before this subcommittee in the new Congress, that 
in the last Congress the subcommittee was under the chairmanship 
of Senator Herbert Lehman, of New York. I personally was ac- 
quainted with Senator Lehman for many, many years, and felt a 
great sense of loss in his retirement from the Congress. 

The members of the Commission’s staff have expressed to me from 
time to time what a wonderful supporter of the Commission and of 
the acts that we administer he was. I have exchanged very pleasant 
personal correspondence with him on the subject of his retirement, 
and I would just like to say to you, sir, that in addressing you as the 
new chairman of the subcommittee I feel a loss in the sense of Senator 
Lehman’s no longer being with the committee. 

Also, Mr. Chairman, I had not felt that the discussion today would 
be entirely limited to the foreign securities problem in regard to 
proxies. We have prepared a statement which, if the committee de- 
sires, I will read, on the subject of the administration of the proxy 
rules, of which the problem that the chairman mentioned is, of course, 
a part. 

The problem also bears on other areas of the administration of our 
act, as 'the chairman mentioned, particularly the registration provi- 
sions of the Securities Act of 1933 

Senator Lauscur. I do want you to go into those items if they are 
contained in your statement, or if you are queried about them. 

Mr. Armsrrone. Thank you, sir. 

Senator Lauscue. You may proceed. 

Mr. Armstronc. We appeared before the subcommittee on June 15, 
1955, and testified at length with respect to the proxy rules as they then 
existed, under section 14 ( (a) of the Securities Exchange Act. 

Our appearance then was to assist the sube -ommittee in its activi- 
ties on behalf of the Banking and Currency Committee in respect to 
one aspect of the study which the Banking and Currency Commit- 
tee was at that time making of the stock market. 

In the report of the committee, 84th Congress, Ist session, May 26, 
1955, there was a reference to the introduction in the Senate of the 
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bill to which Senator Capehart referred, which was his bill, S. 879, 
which would have required— 

additional disclosures from persons seeking to control issues listed on a na- 
tional securities exchange. This question together with the whale subject of 
modern methods of corporate control and effective corporate democracy through 
the exercise of the right to yote share in importance. A subcommittee under 
the chairmanship of Senator Lehman will shortly hold public hearings on these 
subjects. 

The testimony taken at those hearings has been published and ap- 
pears in part 3 of the Hearings Be fore a Subcommittee of the Com 
mittee on Banking and Currency, United States Senate, 54th Con 
gress, Ist session—Stock Market Study (Corporate Proxy Contests). 
The Commission’s testimony on June 15, 1955, begins on page 1507 
of that volume. 

The statement which I then presented on behalf of the Commission 
with respect to the Commission’s administration of the proxy rules 
dealt with the statutory authority for the rules and the administra 
tive actions taken by the Commission for the purpose of their enforce- 
ment, the content of and general principles underlying the rules as 
they then existed, and the policies of the Commission in  resolvi ing the 
day-to-day problems arising under the more important provisions. 

In addition, we attempted to explain in some detail the nature of 
certain problems which had arisen with respect to proxy contests in 
corporate elections and certain proposals which our staff had sub- 
mitted to the Commission as suggested amendments to the rules for 
the purpose of meeting some of the interpretative and enforcement 
problems which had been encountered in a number of spectacular 
proxy contests in the 2 or 3 years preceding the hearing. Since all 
of these matters are in the record in considerable detail, and since 
much has occurred since that time which we believe the committee 
might wish to hear, we will not attempt to repeat the substance of 
that earlier testimony. 

A year later, again, on July 5, 1956, the Commission appeared be- 
fore this subcommittee to report upon certain changes in the mies 
which had been ordered by the Commission on January 30, 1956, to 
explain their purpose, and to indicate the effect of those changes 
based on our experience with them in the intervening 5 months. That 
testimony appears also in part 3 of the volume [ just referred to and 
begins on page 1669. 

In addition to these reports to this subcommittee, we have kept Mem- 
bers of the Senate and House of Representatives who have expressed 
an interest informed of developments in our administration of the 
rules as they were in effect since their major overhaul in Novembe1 
1953, and particularly since the special revision to cover proxy con- 
tests was adopted in January 1956, and the Congress has generally 
been aware of developments in this field. 

For example, our letter on this subject to Senator Everett M. Dirk- 
sen, of Illinois, a member of the Committee on the Judiciary, was 
published in the Congressional Record of April 18, 1956, page A3120. 
I have a copy of that letter with me which may be placed in the record 
if you Wish. 

Senator Lauscue. Very well. If there is no objection, it will 
done. 

(See appendix, p. 71.) 
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Mr. Armstrone. One of the problems which has arisen in the admin- 
istration of the proxy rules in proxy contests, the unavailability to the 
Commission of information as to beneficial ownership of stock held 
of record or otherwise by foreign financial institutions, which we will 
discuss here today, is of interest to several committees. Senate Resolu- 
tion 22, introduced by Senator Dirksen and referred to the Committee 
on Armed Services on January 7, 1957 (Congressional Record of that 
date), authorizes among other things an investigation of— 


the extent to which the Securities Act of 1933, as amended, the Securities Ex- 
change Act of 1934, as amended, and other applicable Federal statutes may be 
violated by persons in foreign countries in connection with the purchase or sale of 
securities of United States corporations, including persons controlling or seeking 
to acquire control of United States corporations, or acting for persons controlling 
or seeking to acquire control of such corporations. 


Senator Lauscue. The resolution in full, will be inserted. 
(The resolution referred to follows :) 


SENATE RESOLUTION 22 


Resolved, That (a) there is hereby established a special committee to be com- 
posed of 5 Senators to be appointed by the President of the Senate, of whom 3 
shall be members of the majority party and 2 shall be members of the minority 
party. 

(b) The committee is authorized and directed to conduct a full and complete 
investigation of (1) the extent and nature of foreign investment in and control 
of corporations having defense contracts with the United States or having -in- 
formation the disclosure of which would be detrimental to the national defense, 
and (2) the extent to which the provisions of the Securities Act of 1933, as 
amended, the Securities Exchange Act of 1934, as amended, and other applicable 
Federal statutes may be violated by persons in foreign countries in connection 
with the purchase or sale of securities of United States corporations, including 
persons controlling or seeking to acquire control of United States corporations, 
or acting for persons controlling or seeking to acquire control of such corpora- 
tions. 

Src. 2. The committee shall, at its first meeting, to be called by the President 
of the Senate, select a chairman and vice chairman from among its members. 
Any vacaney in the committee shall be filled in the same manner as the original 
appointment. 

Sec. 3. (a) For the purposes of this resolution the committee is authorized to 
(1) hold such hearings; (2) sit and act at such times and places during the ses- 
sions, recesses, and adjourned periods of the Senate; (3) require by subpena 
or otherwise the attendance of such witnesses and the production of such cor- 
respondence, books, papers, and documents; (4) administer such oaths; (5) 
take such testimony either orally or by deposition; (6) employ on a temporary 
basis such technical, clerical, and other assistants and consultants, and, with 
the prior consent of the executive department or agency concerned and the Com- 
mittee on Rules and Administration, employ on a reimbursable basis such execu- 
tive branch personnel, as it deems advisable. 

(b) For the purpose of taking testimony the committee may provide that 
fewer than five but not less than two members shall constitute a quorum: Proe- 
vided, That both the majority and minority parties are represented. 

Sec. 4. The expenses of the committee, which shall not exceed $25,000 shatl 
be paid from the contingent fund of the Senate upon voucers approved by the 
chairman of the committee. 

Sec. 5. (a) The committee shall report its findings, together with such recom- 
mendations as it may deem advisable, to the Senate not later than April 1, 1958. 

(b) Upon the filing of its report, the committee shall cease to exist. 


Senator Busi. Mr. Chairman, is there any explanation in here as 
to why this was referred to the Armed Services Committee ? 

Senator Lauscne. IT am informed by Mr. McKenna it was because 
it dealt primarily with defense contracts. 

You may proceed. 
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Mr. Armsrronc. Senator Homer E. Capehart has introduced legis- 
lation designed to increase the informational requirements concern- 
ing. beneficial ownership of equity securities of listed companies, \. 
879, 84th Congress, Ist session; S. 594, 85th Congress, to which Sen- 
ator Capehart just referred in his discussion here this morning. 

Subsequent to our appearance before this committee last July, 
Senator Lehman, then chairman of the subcommittee, sent a letter to 
the Commission requesting the Commission’s views concerning 50 
questions or items of information pertaining to proxy matters. These 
questions had been prepared by Senator Lehman in collaboration with 
Senator Wallace Bennett. The Commission’s response to these in- 
quiries, I believe, has been transmitted to the committee. 

Again, if I may suggest it, I believe it would be appropriate if it 
would be introduced into the record. 

Senator Lacscne. There being no objection, it will be so ordered. 

(See appendix, pp. 74 and 109.) 

Mr. Armstrona. Also, we have attempted to keep business and pro- 
fessional groups concerned informed as to developments in the field. 
In this connection, I would like to offer for inclusion in this record a 
talk which I delivered at the midwinter meeting of the Illinois State 
Bar Association in Chicago on November 29, 1956, entitled “The Role 
of the Securities and Exchange Commission in a Proxy Fight,” and 
the introduction which I wrote to a legal treatise, Proxy Contest for 
Corporate Control, by Edward R. Aranow and Herber A. Einhorn, 
published by Columbia University Press in 1957. 

Mr. Aranow, you will remember, testified before this committee last 
year, and their treatise was published, as I stated here, by Columhia 
University Press in L957. 

Senator Lavscur. Without objection, that may be inserted. 

(See appendix, p. 128.) 

Mr. ArmstroncG. The purpose of these has been, as I mentioned a 
moment ago, to keep the bar and corporate officials and investors and 
the public generally, informed. 

Today we are appearing before you again, at a time when approxi- 
mately one-half of the busiest season of the year in the proxy field has 
passed. We have had more than a full year in which to observe the 
manner in which the amendments to the proxy rules for contests 
adopted in January 1956 have operated. 

The basic purpose of the Commission’s proxy rules is to aid and 
protect public investors in securities listed on national securities ex- 
changes in the exercise of their corporate voting rights by assuring 
that persons soliciting those votes furnish detailed and accurate 
factual information about the matters to be acted upon by the security- 
holders and about candidates for election. The statutory authority of 
the Commission is to regulate the solicitation of proxies. The Con- 
gress has not exercised the Federal power under the interstate and 
foreign commerce clause of the Constitution (art. I, sec. 8) to compel 
solicitations. It comes into play only when solicitation occurs. 

I think, gentlemen, it is always appropriate, wheii speaking for the 
Commission on this subject, to state clearly the role and function of 
the Commission. The Commission, as a bipartisan, independent, 
regulatory agency of the Federal Government, objectively and im- 
partially scrutinizes the proxy material of persons who solicit proxies, 
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for the purpose of enforcing the statutory standards of fair and ac- 
curate disclosure to investors which are clearly set forth in and are 
primary objectives of the Federal securities laws. 

Senator Capemarr. Will you yield for a question there ? 

Do you have any authority under the law to inquire into the bene- 
ficial ownership of these shares that are voted in the proxy fight? 

Mr. Armstrong. To inquire into? 

Senator Capenart. Yes,sir. The beneficial owners. 

Mr. Armstrone. Yes, sir. I believe we do. 

Senator Carenarr. Does the law give you the right to require that 
anyone be denied the right to vote a share of stock if he refuses, or if it 
is unknown who the beneficial owner is? 

Mr. Armstrong. I believe the answer to that is “No,” except to the 
extent that we have a right to go into the Federal court to obtain 
an injunction against the solicitation of proxies by false or misleading 
statements, in that stock ownership of persons soliciting proxies has 
not been disclosed. 

In other words, Senator Capehart, the present power that we have 
under the act is with respect to the disclosure of shares that are owned 
by persons soliciting proxies, or persons associated with those solicit- 
ing proxies, or officers, directors, or 10 percent stockholders; and we 
do not have the broad general power under the act as that in effect 
which you have suggested here this morning, to compel the disclosure 
of the beneficial ownership of all shares owned by all stockholders in 
the corporation, including those who are not in any way associated 
with the solicitation. 

Senator Lauscuge. You may proceed. 

Mr. Armstronc. It is not the Commission’s function to attempt to 
guide, control or interfere in the strategy of participants in any solic- 
itation, including those involving contests for control. The Commis- 
sion has no authority, does not undertake, in fact, we avoid any at- 
tempt, to shape or define issues except as they may be a byproduct 
of fair disclosure. These are matters for the parties themselves to 
choose and develop. The Commission is and must be scrupulously 
impartial. It neither takes sides nor plays favorites. The objective 
of the Commission in prescribing rules under the Securities Exchange 
Act to govern proxy solicitation is to obtain for investors and stock- 
holders fair disclosure of material information. 'The Commission has 
no administrative power to prevent the use of proxy material or the 
voting of proxies. 

Let me emphasize the words “administrative power.” 

Should there be an unwillingness or refusal on the part of some 
person to comply with the rules, the only method available to the 
Commission to enforce the rules is to bring a suit for injunction in a 
Federal court. 

It is in that type of suit, Senator Capehart, that I was attempting 
to indicate in my response to your question a moment ago we might 
be in a position to prevent a meeting being held, or to postpone a 
meeting, in order to require solicitation fairly and with full disclosure, 
which would have the effect, at least for the time being, of preventing 
shares from being voted. 

In this discussion we will not comment on specific cases now pend- 
ing before the Commission or upon particular contests and incidents 
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in proxy contests, except as questions are put to us conce rning them. 
Further, I would like to say that nothing I say should be construed 
as criticism of any company, group, profession or business. My re- 
marks are directed solely to an explanation of the problems before the 
Commission, under the statutes we administer. 

Under the provisions of section 14 (a) of the Securities Exchange 
Act of 1934, 1t is unlawful for any person to solicit or to permit the 
use of his name to solicit any proxy or consent or authorization in 
respect of any security (other than an exempted security) registered 
on any national securities exchange, in contravention of such rules 
and regulations as the Commission may prescribe as necessary or 
appropriate in the public interest or for the protection of investors. 
The rules therefore apply to solicitations relating to any security regis- 
tered on a national security exchange. 

The Investment Company Act subjects solicitations by investment 
companies to the Commission’s rulemaking authority under section 14 
(a) of the Exchange Act. Provisions of the Publie U tility Holding 
Company Act of 1935 similarly authorize the Commission to reculate 
proxy solicitations by certain holding companies or their subsidiaries. 

During the fiscal year 1956 (designation of years herein is fiseal, 
because it is on that basis our record is kept, unless it is stated as cal- 
endar), 2,016 solicitations were made pursuant to the Commission’s 
proxy rules, of which 1,995 were conducted by management and 21 
by nonmanagement groups. 

The 1955 solicitations by management related to 1,711 companies, 
more than one solicitation having been made by some of the companies. 
The purpose for which proxies are most often sought is voting for 
nominees for directors. In 1956, this was an item of business in 1,705 
stockholders’ meetings, while at 288 meetings, election of directors 
was not involved. 

The remaining 23 solicitations, which did not involve any meeting 
of stockholders, sought consents or authorizations from stockholders 
with respect to certain proposals other than the election of directors. 

In addition to the election of directors, stockholder action was 
sought in 1956 with respect to the following types of corporate busi- 
ness. In all of these cases, security holders whose proxies were 
solicited were supplied with pertinent information in response to the 


disclosure requirements of the Commission’s proxy rules. 
Number of 
prory 
statements 


Mergers, consolidations, acquisition of businesses, purchases and sales 


of property, and dissolution of companies___._-.....--.--------------- 147 
Issuance of new securities, modifications of existing sec urities, and re- 
capitalization plans other than mergers and consolidations____________-_ 459 
Employes Pension and Tetirement pans... ee 98 
Stock option plans (including amendments to existing plans) beat icdclies Sanco 246 
Bonus and profit-sharing plans___-~_-~ ‘ Wee hie sd 45 
Approval of selection by management of independent auditors adalat 496 
Amendments to charters and bylaws and other miscellaneous matters____~ 361 


Senator Busu. Mr. Chairman, I would like to go back to the bottom 
of page 6 to ask one brief question. You say: 
During the fiscal year 1956 * * * 2,016 solicitations were made pursuant to 


the Commission’s proxy rules, of which 1,995 were condueted by management and 
21 by nonmanagement groups. 
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Does that mean that only 2,000 companies solicited proxies ¢ 

Mr. Armstrone. Yes, sir. 

Senator Busn. For annual meetings? 

Mr. Arsrronc. Excuse me. There were 2,000 solicitations, Senator 
Bush. 1,711 companies. 

Senator Busn. Does that mean there were 2,000 contests ¢ 

Mr. Armstrrona. No. No. Just the opposite. Or, rather, not the 
opposite, but by no means does it mean there were 2,000 contests. 
There were only 21 solicitations by nonmanagement groups. 

Senator Bus. I see. The thing that surprises me, Mr, Chairman, 
is that there were only 2,000 cases in the United States in one year, of 
companies that solicited proxies. It seems to me a small number of 
companies. 

That is all. 

Senator Lauscue. What is the total number of companies subject 
to your rules and regulations ¢ 

Vir. Armsrrone. We would be glad to get that for vou. (See p. 93.) 

Senator Lauscue. If you do not have it, it is all right. This applies 
only to those that are amenable to your laws and ‘regulations. 

Mr. Armstrone. Yes, sir. I will be glad to fish it out of my annual 
report here. 

Senator Lauscne. Nevermind. You may proceed. 

Mr. Armsrrone. I think the comment was fair, Senator Bush, and, 
as I was about to say in the very next paragraph, approximately 76 
percent of domestic corporations having voting securities listed on na- 
tional-securities exchanges solicited proxies for the election of direc- 
tors, and apparently the remaining 24 ea did not find it necessary 
to solicit proxies in order to elect their directors 

As I mentioned a moment ago, the rules come into play under the 
proxies when actually solic ‘ited, as we do not have the author ity under 
the existing statute to require it when there is no solicitation of proxies. 

Also—and I do not know whether this is an appropriate place to 
mention it or not—but, of course, the committee is familiar with the 
legislation which in earlier years was introduced by Senator Frear, 
and in recent years by Senator Fulbright, in respect to the large 
unlisted corporations about which we reported to this committee. 

Senator Busu. The unlisted ? 

Mr. Armstrona. The unlisted corporations. Yes, sir. One-thou- 
sand-two-hundred-odd industrials and about 169 insurance companies 
which are not listed and, hence, are not subject to our jurisdiction. I 
think perhaps that may explain it, if you are struck by the relatively 
small number of companies, compared with the total number of large 
companies in the United States. 

Senator Lauscue. Senator Clark. 

Senator Cirark. Could [I ask Mr. Armstrong a question for infor- 
mation ? 

Do I gather from what you said, Mr. Armstrong, that in these 
cases, and I think you said it was about 25 percent of all c: ases, where 
proxies were not solicited for the election of directors, that those com- 
panies either did not elect their directors that year, or were able to do it 
by reason of the fact that enough stockholders were present in person 
to give them the necessary vote / 


89645—57—pt. 1—_—-2 
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Mr. Armsrrona. Yes. I think the second part of your statement, 
Senator Clark, is a fair assumption. I would be doubtful whether a 
corporation could refrain from electing directors, because presumably 
under State corporation law and procedures they would have to, but 
I believe it is a fair assumption that many corporations, by reason of 
the concentration of holdings in management, or a closed group, are 
able to muster not only a quorum, but actually working control, so 
there is no question of proxies and no need for them to require proxies. 

Senator CiarKk. I know it is customary at least in our State for many 
smaller companies who are presumably not listed on the national 
securities exchanges, not ever to bother to elect directors. It does not 
come up. They just serve as long as their directors are qualified, 
which is sort of impossible for a corporation that is listed on a national 
securities exchange. 

Mr. Armstrong. I think it would be very doubtful. For one thing, 
the agreements between the companies and the exchange would be 
likely to require the proper compliance with State law, which would 
require the election of directors. Yes, sir. 

Senator Lausche, may I refer to page 104 of the Securities and Ex- 
change Commission’s 22d Annual Report, submitted to the Congress 
on January 3, 1957, in which there is a paragraph entitled “Ratio of 
Soliciting to Nonsoliciting Companies’? I would suggest, sir, that 
that paragraph be included in the record. 

Senator Lauscue. It is an answer to the question I posed 

Mr, Armstronc. Yes, sir. To the question you asked. Specifically, 
there are 2.253 companies with securities listed and registered on a 
national securities exchange as of June 30, 1956, the end of the fisca 
year. 

Senator Lauscur, Without objection, that may be made a part of 
the record. 

(The paragraph referred to follows:) 

Generally speaking, section 14 (a) and the Commission’s proxy rules are op- 
erative only if a solicitation is in fact made. The statute and the rules do not 
in terms compel corporations to solicit proxies if they do not wish to do so. 
During the last fiscal year the Commission was requested by a subcommittee of 
the Senate Banking and Currency Committee to make a report as to whether 
or not solicitations of proxies in respect of the election of directors of corpora- 
tions should be made mandatory by statute. The Commission has not formu 
lated its views for presentation to the Congress. It expects, however, to do so 
before the next session of the Congress. To aid it in making its report the Com- 
mission, among other things, has conducted a special study to ascertain the pro 
portion of listed companies which solicit proxies from their security holders. 
Out of 2,253 companies with securities listed and registered on a national se- 
curities exchange as of June 30, 1956, 120 were foreign issuers exempt from 
regulation X—14 under rule X-3A12-3; and 128 were domestic issuers (including 
for classification purposes Canadian, Cuban, and Philippine issuers) whose listed 
securities were nonvoting. Of the remainder, 519 domestic companies did not 
solicit proxies for the election of directors during the 1956 fiscal vear, but these 
included 42 companies which initially registered voting securities after their 
1956 annual meetings had been held, thus 477 companies that did not solicit 
proxies for the election of directors although such companies had voting securi 
ties listed and registered at the time of the annual meeting. The remaining 1,486 
(76 percent) domestic companies did solicit proxies for the election of directors. 

Senator Carriuart. There are only 2,016 companies involved under 
vour jurisdiction ? 

Mr. ArmsrronG. Two thousand two hundred and fifty-three. 

Senator Lauscur. But there are a substantial number that did 
solicit ? 
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Senator CapEnArt. Seventy-five percent of them. 

Senator Busu. I was simply struck by the small number of com- 
panies involved in this situation. 

Mr. Sareent. Mr. Chairman, may I also put in the record page 90, 
which refers to the number of securities and the number and type of 
securities which those issuers have listed? It is the fourth paragraph 
on page 90. 

Senator Lauscur. That will appear in the record. 

Mr. Armsrrone. Thank you very much, Commissioner Sargent. 
I was hunting for that. 

Senator Lauscue. Will you read in the paragraph, please? 

Mr. Armstrone. Yes, sir. [Reading:] 

As of June 30, 1956, a total of 2,253 issuers had 3,686 securities issues listed 
and registered on national securities exchanges of which 2,659 were stocks and 
1.027 were bonds. Of the 2,253 issuers, 1,275 had 1,513 stocks and 985 bonds 
listed and registered on the New York Stock Exchange. On a percentage basis 
the New York Stock Exchange had 57 percent of both issuers and stocks and 
o% percent of the bonds. 

Senator Lauscue. You may proceed. 

Mr. Armstrrona. Now, Mr. Chairman, it may be of interest to you 
to know that approximately 76 percent of domestic companies having 
voting securities listed and registered on national securities exchanges 
solicited proxies under the Commission’s rules for the election of 
directors. Apparently the remaining 24 percent did not find it neces- 
sary to solicit proxies in order to elect their directors. 

The bulk of the proxy statements are filed and reviewed by the Com- 
mission during the first 5 months of each calendar year—I might say 
we are in the middle of it right now—since most companies have their 
annual meetings sometime during the spring of the year 

The Commission follows substantially the same procedures in han- 
dling proxy material filed with it under the proxy rules as are em- 
ployed in reviewing registration statements and prospectuses filed 
under the Securities Act of 1933. The proxy rules spell out in detail 
the types of information to be furnished with respect to various types 
of transactions or events concerning which stockholder approval is 
sought. If an election is involved, information concerning the experi- 
ence, background and financial interest of directors and nominees must 
be included in the proxy statement. The rules also provide that if an 
election is involved the management shall send, prior to or with the 
proxy statement, to each security holder solicited a copy of the com- 
pany’s annual report for the most recent fiscal year. Under the rules, 
a proxy statement must be furnished each security holder solicited. 
Supplementary proxy soliciting material of the management or others, 
if it is employed, must be filed prior to its use. W hether or not such 
supplementary material shall be used, however, is a matter of choice 
with the person soliciting. 

Senator Frear. You say it is only necessary to supply a proxy state- 
ment to the security holder whose proxy is solicited. Does that mean 
there may be 5 who own more than 10 percent, and you would only 
solicit proxies from those 5 and in reality the other security holders 
know nothing about the soliciting of the proxies? 

Mr. Armstrone. Yes. 

Senator Frear. That is true? 

Mr. Armstrone. Yes, sir. 
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Senator Lauscue. That is the present law. 

Mr. Armstrrona. Yes. 

Senator CarrHart. That is the present rule rather than law, is it 
not? Is it not the rule you have promulgated rather than the law ? 

Mr. Armstrong. I think it flows from the law. I think I can have 
Mr. Woodside correct me on this, but Senator Frear and Senator Cape- 
hart, my assumption is because the law does not require the solicitation 
to be made it does not forbid the solicitation of a part listing of all 
the security holders. 

Mr. Woopsipr. That is the way the rules are presently constructed. 

Senator Frear. Asa matter of fact, 1 think vou are right. 

Senator CapeHart. Say that again. Answer Senator Frear’s ques- 
tion again. 

Mr. Armsrronc. The law does not require, or does not permit the 
Commission to require, the soliciting of proxies. It merely permits 
the Commission to make rules and regulations with which persons 
who do solicit proxies must comply. We assume that that means 
that if a management group, or an opposition group, desires to solicit 
some, but not all, of the stockholders, it may do so. 

Senator Lauscur. By supplying each solicitee with the informa 
tion stipulated by you / 

Mr. ArmstronG. Yes, sir. 

Senator Lauscuer. But omitting that supplied in those instances 
where there is no solicitation. 

Mr. Armstronc. Yes, sir. 

Senator Lauscne. Is that correct / 

Mr. Armstrone. Yes, sir. 

Senator Carenart. This is a rule by the Commission and not the 
law. The law gave you the right to make the rule, but vou made the 
rule in the Commission. 

Mr. Armstrrone. Yes, sir. We made the rule, but we believe we 
have exercised our full power which the law gave us in that respect. 

Senator Busu. Do I understand then that there is no requirement 
upon, let us say, the American Telephone Co., which is the largest I 
ean think of, to solicit proxies at its annual meeting‘ ‘There is no legal! 
requirement ¢ 

Mr. Armstronc. There is no legal requirement in regard to A. 'T. 
& T., let us assume. Senator Bush; but certainly with respect to the 
rules of the New York Stock Exchange it would be required, so that 
the absence of a legal requirement would not be very significant. 

Also, I would be extremely doubtful in the case of that company 
whether it could transact business without soliciting proxies, because 
of the large number of stockholders—about 1,300,000 in the compara 
tive diffusion of ownership. 

I would also like to correct an answer I just made, because Mr. 
Woodside has just reminded me that I am reversing a position which 
we took here a year ago, and I would like to hear him either correct me 
or clarify what I said in regard to the statutory power. 

Mr. Woopstnr. I think the question was raised as to whether or not 
we could require the solicitation of all security holders if any solicita- 
tion at all occurred. I think, and I am sure we testified here last 
July, and I would testify so again today, that I believe we have the 
power to prescribe by rule that if a company subject to the statute 
solicited at all, that it must solicit all of its security holders. 
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The rules at the present time, however, do not require that, and 
merely provide that no solicitation shall be made except in compliance 
with the rules of the Commission. So far as I know, the question as 
to whether or not the rules should be broadened along the lines you 
indicated, Senator Capehart, to my knowledge has never really come 
before the Commission for a decision. 

Under the present rules—and they have existed for as long as I 
have known them—the company soliciting is required to supply so- 
liciting material complying with the rules to those persons from whom 
they ask proxies. If they did not ask for proxies, they do not have 
any obligation to send the proxy material to that stockholder. 

Mr, Armsrrone. | think that is a correct answer and I want to be 
very clear in reversing the answer I gave to Senator Capehart. As 
a matter of fact, the answer is covered in item 21 of the material that 
we furnished to the committee, which was intreduced into the record 
earlier. 

Senator Carenarr. You may have given the right answer, but I 
an Lot so sure it is in the best interests of the people. 

Mr. Armstrone. I beg your pardon, sir? 

Senator Caprnarr. You may have given the right answer, but I 
am not so certain it is in the best interests of the stockholders, or the 
best interests of the public. 

Mr. Armsrronc. In which way? I am not sure I understand you, 

Senator Capenarr. ‘To permit a fight among half of the stockholders 
without the other half having any know ledge of it whatsoever. 

Mr. ArmsrronG. In other words, it would be your view that we 
ought to exercise the power to prohibit any solicitation unless all are 
solicited / 

Senator Carruarr. I would think so, because it would seem that 
way to me, just on first blush. 

Senator Lauscur. May I read section 14? Is that the one that 
controls / 

Mr. ArmsrronG. Yes, sir. 

Senator Lauscue. It reads: 





It shall be unlawful for any person by the use of the muils, or by any means 
or instrumentality of interstate commerce, or of any facility of any national 
securities exchange, or otherwise, to solicit or to permit the use of his name to 
solicit any proxy or consent or authorization in respect of any security registered 
on any national securities exchange in contravention of the rules and regulations 
of the Commission. 

You construe that to mean that whatever rules and regulations you 
adopt have attached to them this declaration that it sh: Wl be unlawful. 
Is that right / 

Mr. Woopsipr. That is correct. 

Senator Capenarr. There possibly was never a broader law written 
than the Securities Exchange Act. 

Senator Lavscue. You may proceed. 

Mr. Armsrronc. Mr. Chairman, I was attempting to discuss before 
the subcommittee the manner in which the rules were administered. 

All proxy material filed with the Commission under the proxy rules 
is reviewed by the Commission’s staff. The purpose of this review is, 
of course, to make it possible for the staff to advise the Commission 
whether it appears that the person soliciting is or is not complying 
with the requirements, and in the event of noncompliance, to permit 
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an appropriate recommendation as to what action to enforce the rules 
the Commission might wish to pursue. Generally, as a matter of prac- 
tice, the staff advises persons filing proxy material if it appears that 
such material fails to meet the standards of the rules in any materia! 
respect. The customary procedure is that amendments are filed volun- 
tarily or differences of opinion resolved in conference between the staff 
and the person proposing to use the soliciting material. The Com- 
mission’s position with respect to such material is obtained in difficult 
cases where agreement cannot be reached. Usually agreement is reached 
and the solicitation proceeds. It is rare indeed that the Commission 
has found it necessary to initiate court action in an effort to secure 
what it conceives to be proper disclosures under the proxy rules in 
cases not involving a contested election. 

Senator CarrHart. Does the Commission sit on these matters you 
have described in this paragraph as a court, or do you simply leave 
it up to your employees? 

Mr. Armstrona. We sit as an administrative agency, sir. Our deci- 
sions do not have the binding effect of a court, from which there would 
be no appeal. 

Senator Capenart. Do the five of you sit and listen to these argu 
ments ? 

Mr. Armstrona. Yes, sir. In the difficult cases, where the staff 
is unable to resolve the matter in consultation with the person filing 
the material, it is referred to the Commission. We hear staff presenta- 
tion and we hear presentation of the views of those who believe the 
staff is wrong, and then we advise—— 

Senator Caprnart. You mean the people filing it? 

Mr. Armstronc. Yes, sir. We are always available for that where 
agreement cannot be reached with the staff, and we have heard some 
very interesting discussions over the past few years. We devote a 
great deal of time to that in this time of year. We consider it to be 
vitally important. We are available for meeting for that purpose o1 
any business day from 9 right through to the end of the day, until th 
time we go home; and m: iny times we are working on that until wel! 
after 6 o'clock, or even up to 7, and sometimes 8 o’clock at night, 1 
be sure the persons who have schedules to meet are able to compl 
with them. 

Senator Carrnart. Generally speaking, is it not a fact that pass- 
ing upon this literature and this material is left up to the stat 
members ? 

Mr. Armstrone. It is customary, Senator Capehart, that the statt 
does it. Obviously, the Commission itself, the five Commissioners, 
would not be able to pass on 2,000 pieces of material. It is only the 
difficult cases that come to the Commission. 

How many people would you say work on it, Mr. Woodside? 

Mr. Woopstwr. Well, in this season of the year there are days whe: 
our entire shop is engaged in proxy matters, and our professional 
staff runs to about 110 people. 

Senator Capenart. You mean a total staff of 110? 

Mr. Woopsmnz. For the Division. 

Mr. ArmstronG. The professional staff of the Division. It is 
very difficult administrative problem because of the bunching up of 
these soliciting matters into the first 5 months of the year. 
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Senator CareHart. The reason I am solicitous about it is because 
the chairman read the law which gives you the right to write the 
regulation. Any decisions you make, or any rules you make, become 
the law. Under those circumstances I was solicitous as to whether 
or not this broad authority you have, this great power and great au- 
thority, is exercised by the five Commissioners, or exercised by the 
staff members. 

Mr. Armsrronc. I would like to assert absolutely and categorically 
that the power we exercise is exercised by the five Commissioners, who 
are appointed by the President, with the advice and consent of the 
Senate. 

Senator Lauscur. May I suggest we do not get off on a sidetrack on 
this matter. Let us direct our attention not to what the Commission 
is doing, but to this bill. 

Senator Carenarr. Yes. 

Mr. Armsrrone. Senator Lausche, may I complete the answer that 
I gave to Senator Capehart, because there is a clarification that ought 
to be made, so that the record will be clear ? 

Senator Lauscue. You may proceed. 

Mr. Armsrrone. It is true that the Commission has authority under 
section 14 to write the rules, which then, as the chairman indicated, 
have the force of law, but that is not the type of activity we go through 
when we analyze and pass on proxy soliciting material. We are ex- 
amining that material to determine if on its face and on the basis of 
information that may be available to us—to determine whether or 
not it conforms to the standards of a fair and accurate disclosure. 
Our decision on that matter, that is, the Commission’s decision on that 
matter, does not have the force of law. We cannot decide that so that 
it is binding legally. 

In order for us to enforce the decision which the Commissioners, as 
the Commission, come to in that situation, Senator Capehart, we have 
to go into court and obtain a judicial decision from a Federal court. 

Senator Lavscne. May I ask you, is there a division of opinion 
among your staff or your Commissioners with respect to the interpre- 
tation that you just made of this section 14 (a)? You are of the 
opinion that the Commission has the power to adopt rules which would 
require the sending of information to all stockholders, whether they 
were solicited or not. Is that your position ? 

Mr. Woopsipr. No. If proxies are solicited from any security 
holders I think our rules could properly condition that solicitation 
upon sending such material to all security holders eligible to vote. 

Senator Lauscur. You feel you do have the power to pass that type 
of rule? 

Mr. Woopsinr. Yes, sir. 

Senator Lauscne. Is there a division of opinion among your mein- 
bers concerning the interpretation of that section ? 

Mr. Armstronc. May I respond to that ? 

Senator Lavuscun. Yes. 

Mr. Armstrona. I believe not. Because the document we submitted 
to you, in item 21, which I referred to a few moments ago, was unani- 
mously approved by the Commission for submission to vou. 

If you will permit me, Senator Lausche, to refer to page 1708 of 
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the record of last year, Mr. Woodside stated there [reading]: 


It is possible under the language of section 14 (a) we could say that if a 
solicitation was made at all it must be made of everyone. But that perhaps is 
pushing the-power pretty far, but I would not want to say no. 

In the answer which we submitted to you a few days ago, we said 
this—and I think it ought to be read in order to ¢ larify it. As I indi- 

cated, I was attempting to correct an answer I earlier gave, because I 
had participated in this and there was a unanimous agreement among 
the five Commissioners. We said [reading] : 

Under its rulemaking power pursuant to section 14 (a) of the Securities Ex- 
change Act the Commission could require that proxies be solicited of all share- 
holders for each annual meeting, if any proxy solicitations are made by the com 
pany as respects any listed security. Cases have come to the attention of the 
Commission, particularly involving Canadian companies with no substantial 
quorum requirements, in which the managements have been able to perpetuate 
themselves in control by means of little or no proxy solicitation. It is antici- 
pated that the Commission will give this problem further consideration with a 
view to the possible adoption of a rule requiring solicitation of all stockholders 
if any are solicited. 

» I think we are clearly on record with the decision among the 
Commissioners as to the existence of the power, but we are not in a 
position to state now whether as a matter of poliey we should or will 
adopt it. 

Senator Carruarr. Would you say that might well be something 
left to the Congress to decide rather than the Commission ? 

Mr. Armsrrone. I always take great comfort from having a power, 
Senator Capehart, clearly expressed i in the statute. Iam a little sensi- 
tive about observations that the Commission makes the law, which 
is a colloquial expression sometimes used when we exercise a rule- 
making power. 

You will remember when I testified in respect to my confirmation 
I took the position that I believe Congress makes the law and not the 
administrative agency. 

Senator Carenarr. There is no question but what Congress made 
the law giving you the right to make the rules and it stated the rules 
which you made would have the effect of law. 

Mr. ArmstronG. Yes, sir. I have a considerable hesitation on this 
subject. 

Senator Carenart. Therefore, I think one can honestly say that 
you do thereby make the law and write the law. 

Mr. Armsrrona. Yes, sir. In those terms that is an accurate state- 
ment. But sometimes it leads to a misapprehension on the part of 
the public as to the aggrandizement of legislative power by the ad- 
ministrative agencies. 

Senator Carpenarr. I do not think it leads to any misunderstanding. 
I think the understanding is perfectly clear that you do have under 
such laws the right to m: ake the law: and you do make it. I am not 
particularly criticizing it but just trying to be factual about it at the 
moment. I am not sure I like it, but I am not at the moment criticiz- 
ing. Iam merely being factual. 

Mr. Armstronc. We make the rules. That is true. But, Senator 
Capehart, there is a difference between rules made by an administra- 
tive agency and the law which is passed by Congress. When our legis- 
lative program comes before this committee in a month or so, you 
gentlemen will find that there are specific provisions and rules of the 
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Commission which have been in effect for a long time that we will 
recommend to the Congress should be translated right into the statute. 
I am particularly referring to the antifraud provisions under the 
Exchange Act. 

Senator Carenmarr. It is not your fault that the law is as it is. I 
do not care to labor the question at all. It is just a matter of fact. 
That is all. 

Senator Lauscue. Let us proceed. 

Mr. Armstrone. Mr. Chairman, after many years of careful study, 
the informational requirements of the proxy rules as they relate to 
solicitations other than those involving election contests have been 
carefully correlated with the dise losure - requirements of the registra- 
tion forms under the Securities Act and the reporting forms under 
section 13 of the Exchange Act. As a result, practitioners are work- 
ing with substantially uniform disclosure 1 requirements and disclosure 
techniques. 

Duplication of information on the part of companies subject to the 
reporting requirements of the proxy provisions of the Exchange Act 
has for all practical purposes been eliminated. 

We think this has been one of the great accomplishments of the 
Commission over recent years to reduce unnec essary duplication of 
language and phr aseology which reduces the burdens on persons sub- 
ject to our jurisdiction attempting to comply with the acts. 

With respect to the noncontest cases, the Commission believes that 
the provisions of the rules under section 14 (a) of the Exchange Act 
have been well tested by experience and that they adequately meet 
the basic objective of the statute by providing a workable method of 
securing proper disclosures for the securityholders and the public 
investor. 

The Commission has not published any proposals for changes in the 
rules under section 14 (a) and does not contemplate suggesting any 
at the present time. 

Senator Capenarr. In other words, it discloses everything except 
possibly the beneficial owner of shares ¢ 

Mr. Armstrong. In the uncontested cases, but I believe you were 
not suggesting the disclosure of beneficial ownership in the uncon- 
tested cases. 

Senator Carenarr. Thatis right. But in contested cases ? 

Mr. Armstrone, Yes, sir. 

Senator Carenarr. You think your rules are good, excepting they 
do not require the disclosure of beneficial owners as an attribute to 
the right to vote ? 

Mr. Armstrrone. I was not referring to the contested cases here at 
all, Senator Capehart. 

Senator Carenart. I know, but I was. 

Mr, ArmstronG. The principal administrative problem encountered 
by the Commission during the current year and in the recent past 
has arisen out of factors of time and volume. The sharp increase in 
the number of registration statements filed for new financing under 
the Securities Act, together with a steady growth in the number of 
companies which solicit proxies, has ine reased the physical volume of 
material which must be reviewed. 

Further, under both the Securities Act and the proxy rules, the Com- 
mission operates under close time schedules and endeavors to conclude 
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its work as to the registration statement or proxy statement in time 
to meet the financing and corporate meeting schedules and deadlines 
of the company or person responsible for the filing. In proxy matters 
many steps to be taken are specified in corporate charters and are gov- 
erned by time periods and conditions of State laws which must be 
rigidly followed. We endeavor to so conduct our examination as to 
accommodate the schedules of persons who may have timing problems 
by virtue of statutory or contract provisions and, in contests, con- 
sideration of tactics and strategy. 

The vast bulk of our work under the proxy rules is done quietly, 
with no fanfare and with a minimum of friction and irritation on the 
part of the representatives of the companies and of the Commission. 
There is, however, a segment of the work under the proxy rules which 
evokes a considerable amount of public comment and which periodi- 

cally seems to give rise to demands that the Commission assume duties 
or exercise functions not within the powers granted to us by the Con- 
gress. I refer to the contest for corporate control conducted under 
the Commission’s proxy rules. 

As I explained earlier, unless the voting security, the owners of 
which are solicited, is listed and registered under the Securities Ex- 
change Act, a proxy contest may be waged free of the jurisdiction 
of this Commission, and there have been a number of instances in re- 
cent years in which contests of some notoriety were not subject to the 
provisions of section 14 (a) and the Commission’s proxy rules. There 
have been instances on the other hand, in which a company not hav- 
ing securities listed on a securities exchange has registered its securi- 
ties and achieved an exchange listing in anticipation of a proxy fight 
in order to bring the Commission’s rules into play. 

You, of course, are familiar with several of the more striking cases 
which have occurred during the past 2 or 3 years under our rules, 
and this committee has had the principals involved in at least 2 
large proxy contests before you as witnesses after the contests had 
been decided. In terms of the number of companies involved, the 
number of contested cases is not large. During 1956, there were 17 
companies subject to the jurisdiction of the Commission involved in 
proxy contests, of which 8 were for control and 9 for representation 
on the board of directors “ compared with 18 in 1952, 14 in 1953, 
22 in 1954 and 18 in 1955 Of the 8 contests for control, 5 were 
won by management, 2 were won by the opposition and 1 was 
pending in the courts. Of the 9 proxy contests in which opposition 
groups were seeking representation on the board, 3 were won by the 
manavement, 4 were won by the opposition and 2 were settled through 
negotiation whereby opposition was given a place on the management 
slace and no opposition solicitation was made. You will note that 
these figures are for the fiscal year ended June 30, 1956. 

The Commission amended the proxy rules in January 1956, effec- 
tive January 30, in an effort to provide special provisions applicable 
in cases involving contested elections. As I explained to this com- 
mittee in my earlier appearances, up until that time the Commission’s 
proxy rules were not particularly well-suited to securing adequate dis- 
closure in connection with some of the problems encountered in some 
of the proxy contests, and the Commission had expressed itself as 
being of the view that the rules as they stood at that time needed to 
be amplified and clarified so that their applicability would be beyond 
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question and they would be adequate to deal with these problems. 
Since these January 1956 amendments, there have been 27 cases in- 
volving contested elections filed under the new rules. These 27 cases 
involved 25 companies. Some of them, of course, are still pending 
and the outcome will depend upon future events. 

At this point, Mr. Chairman, I would suggest the inclusion of the 
Securities Exchange Act Release No. 5276, being the January 1956 
amendments, for the record. 

Senator Lauscue. It will be inserted. 

(See appendix, p. 120.) 

Mr. Armstronc. Among the more important changes made in Janu- 
ary 1956 were specific provisions requiring identification of all “par- 
ticipants” in a proxy contest and disclosures of pertinent informa- 
tion concerning the background, business experience, securities trans- 
actions and interests of “participants” in the securities or affairs of the 
company and other interested persons. This information is required to 
be filed by each participant as that term is defined in the rules (rule 
X-14A-11(b)). The information thus specified is identified as sched- 
ude 14B. In other words, that is a new schedule that we never re- 
quired before which was required in the case of these contested elec- 
tions. In the 27 cases which have been mentioned, the Commission has 
received 364 statements by participants who filed under schedule 14B. 

These statements, filed by participants in proxy contests have aided 
materially in making possible a clearer presentation of the people 
and interests involved in the various solicitations. They have also 
served in some measure to prevent or check irresponsible charges con- 
cerning one side or another so frequently encountered in contests over 
years past, when disclosures of the types outlined in schedule 14B were 
not specifically required by the rules. - 

In my testimony in June 1955 I mentioned that one of the serious 
problems encountered in working with proxy contests was the matter 
of determining who should be identified as a participant or contestant. 
The definitions added to the proxy rules by the January 1956 amend- 
ments have sharply reduced the burden in this respect. It has been 
our experience, however, that human ingenuity seems to know no 
bounds in devising arrangements and understandings by which one 
person or group of persons undertakes by various means actively to 
support or finance another person or group of persons. 

Senator Lauscne. At this point, what are some of the instances upon 
which this last sentence is predicated ? 

Mr. Armstrona. Would you like to respond to that, Mr. Woodside? 

Senator Lauscur. You said [reading]: 

it has been our experience, however, that human ingenuity seems to know no 
bounds in devising arrangements and understandings by which one person or 
group of persons undertakes by various means actively to support or finance 
another person or group of persons. 

Mr. Woopstpe. I think perhaps the best way to answer your question, 
Senator, is to refer to a case, a proxy contest, handled by the Coliinaia 
sion about 2 years ago, prior to the amendment to the rules. 

Senator Busu. Mr. Chairman, would the gentleman use the micro- 
phone? 

Mr, Woopsipr. I am sorry. Perhaps the best way to answer the 
question is to refer to the case that occurred about 2 years ago, prior 
to the amendment of the rules, in which, absent specific disclosure 
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specifications in the rules, we undertook a rather extensive investiga- 
tion of both sides in the contest in order to determine just who was 
involved and who were the principals and what were the arrangements 

ursuant to which stock was either being accumulated or proxies were 

eing solicited. And we encountered a great variety of contractual 
arrangements for the acquisition of stoc k, deferred delivery of stock, 
deferred payment of stock, puts and calls, profit-sharing arrangements, 
joint venture agreements, and so on; all of them together forming 
— a web of business relationships in aid of a particular person who 

yas seeking to get control of the corporation. 

Those relationships were such, of such a character, that the thinking 
was that the rules should specify that when such arrangements exist, 
the persons involved should be identified, the arrangements explained, 
so that persons who are solicited can have that information for what- 
ever it is worth to them in judging the merits and the motives of the 
people involved. 

Based upon our experience in that case and a couple others, we 
devised the definitions and the provisions of the rules as they now 
appear in the January 1956 amendments. And all I can say is that 
in the course of our handling of cases under the amended rules, we are 
still encountering similar types of arrangements which must be sought 
out and first understood ourselves, and then we try to see to it that a 
proper explani ition under yi rules is spelled out on the public record. 

Senator Capenarr. Mr, Chairman, Are you saying, then, that due 
to this ingenuity that you : alk about you are having trouble defining 
the beneficial owners of these shares ? 

Mr. Woopsine. Beneficial ownership is a problem in a great man) 
areas of the Comm ission’s work. It turns up in the proxy p Sool lem as 
well as the other reporting requirgments in the statutes and the Securi 
ties Act. Sometimes it isa question of beneficial ownership, sometimes 
it is a question of finding out just who is putting up the money, for 
example, to assist somebody to accumulate securities or to solicit 
proxies. 

Senator Carrnarr. Well, do you have a number of such examples 
within the Commission / 

Mr. Woopsipr. Senator, we went to court here within the last 2 
weeks, and the court enjoined a solicitation by a group seeking to get 
representation on the board of a Midwestern company, and the basis 
of our action was a failure on the part of the opposition group to fully 
identify the persons engaged in that effort. 

Senator Carenarr. Engaged in what? 

Mr. Woopstnr. In that effort. 

Senator Carenarr. In their effort ? 

Mr. Woopsipr. In the opposition’s effort. And the court went along 
with us. - 

Mr. Armstrrone. As a matter of fact. I was about to mention that. 
Senator Capehart. It is mentioned at the bottom of page 14 and top 
of page 15 in the statement. 

Mr. Woonsinr. In fact, in the May case, a year ago, the court of ap 
peals’ decision came down last winter, and the pertinent parts of that 
decision appear in the record of this committee in connection with ow 
testimony last. June. 

Mr. ArmstronG. It shall be referred to also on page 19. 

Senator Frear. Is that domestic only ? 
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Mr. Woopsipr. Both of those cases and all of the interests involved 
were domestic. 

Senator Frear. Do you have foreign involvements 

Mr. Woopsinr. So far as I know, neither of those cases did. 

Senator Frear. Do you have c ~ases that involve foreign capital ? 

Mr. Woopsine. We have had cases in which foreign “ownership or 
foreign nominees have existed, and in some of those cases we have, in 
the course of our normal operations, sought to determine the signifi- 
cance of those. 

Senator Crark. Mr. Chairman? 

Senator Lauscue. Senator Clark. 

Senator Ciark. In answer to Senator Capehart’s question about 
beneficial ownership I got an implication from you that maybe bene- 
ficial ownership is not the whole story, that you may have an ‘equity so 
far down that the loans and the putting up of the money, in effect, 
destroy the usefulness of the term. Do you understand what I mean ? 

Mr. Woopsipr. I am not sure that I do, Senator. 

Senator Ciark. Well, we think of beneficial ownership, at least a 
lawyer like myself does, as being the equity in a situation; but if you 
overload that equity with so much of the amount of your loans and com- 
mitments to pay money back that it has no real value, then perhaps the 
real beneficial ownership is not. the equity owner of the security but 
the individual who is putting up the money to put him in business. I 
am wondering if that is what you meant, or whether you think that 
we can go on, as I have happily been doing, saying if we find bene- 
ficial ownership, we solve the problem ? 

Mr. Woopsipe. Well, frankly, I do not know enough about this sub- 
ject to be able to generalize to the point of giving you any very definite 
answer. I know of no cases in which we have felt that we had a prob- 
lem of the character vou mentioned, in other words, where the person 
putting up the money was doing so entirely with the idea of using 
someone else as a “front” to conceal his own interest and to conceal, 
perhaps, a position which, had it been disclosed, would have materially 
altered the whole picture. 

Senator Crark. How about the Swiss banking cases we hear so 
much about ¢ 

Mr. Woopsipe. There have been two proxy cases in which we have 
telt that we should make inquiry concerning reported ownership of 
securities by a Swiss financial institution. In the first instance, we 
made our inquiries through the State Department, and our reply, 
received through the State Department, was to the effect that the Swiss 
financial institutions would not reveal confidential information con- 
cerning their activities or their clients, that to do so would be a viola- 
tion of the Swiss penal code. 

It so happened in that case that the reason which prompted our 
inquiry as to the Swiss interest disappeared before the proxy contest 
had developed to a point where the question became critical, and so far 
as I know, so far as we have been able to ascertain, that problem was 
not a material one in the case to which I referred. 

In the second case, we had had occasion to inquire concerning: bene- 
ficial ownership of certain securities. We have inquired directly and 
we have also inquired through the State Department, and we have 
received responses from both in the same general tenor that I indi- 

cated we received on this first. 
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Now, I am not in a position to tell you at this point whether or not, 
in the second case, the problem was one that is going to loom too large 
or not. 

Senator CareHart. May I ask you there, Is the stock involved in 
this last case you are talking about sufficient to control this company 
one way or the other? Is the number of shares involved of sufficient 
size in proportion to the total to control this company one way or the 
other ? 

Mr. Woopsipr. You mean the securities purported to be owned 
abroad ? 

Senator Caprnart. Yes, concerning which you can get no informa- 
tion. That you just talked about. 

Mr. Woonsine. I do not think I can answer that, Senator. 

Senator Frear. Is the answer that you do not have the information 
so you cannot answer it, or you cannot divulge it ? 

Mr. Woopsipr. A little bit of both, Senator. <A little bit of both 
because you are touching on a question which is before us; we are 
working with it right now, and I do not think—— 

Senator Caprnart. I do not think you ever have anything that 
does not belong to this committee or the Congress. 

Senator Frear. Mr. Chairman, I certainly agree with the Senator 
from Indiana. I respect the position of the members of the Com- 
mission, but I do believe that there are sufficient questions in the 
minds of members of this committee that perhaps we should ask for 
an executive session with some of the members of the Commission in 
order to clarify these. I know there are certainly questions in mv 
mind that I would like’to have answered. I want to know if there 
are any Russians that may be putting money through Switzerland that 
can control a company, maybe a company very vital to the security 
of our country. 

Mr. Armstrona. May I respond, Mr. Chairman ? 

Senator Lauscur. Mr. Armstrong. 

Mr. Armstronc. I am in accord with what Senator Capehart just 
said to the effect that there is nothing we have that does not belong 
to this committee. But I am also fully in accord with the observations 
made by Senator Frear. The reason we are not particularly wishing 
to be candid about the matter Mr. Woodside is discussing is because 
the matter is in discussion and negotiation with the persons involved, 
and we do not desire to say anything before this committee which 
would hurt or impede or interfere with the success of our efforts to 
get the information we are attempting to get. And we are afraid if 
we do go into a particular case which is presently under investigation 
that it might, over the long run, hurt rather than help the objectives 
of the Commission operating under the statute. 

Senator Busu. Shall we call an executive session now ? 

Senator Carenart. I just want to say that the Chairman put his 
finger on your statement here on page 13. You said [reading]: 

It has been our experience, however, that human ingenuity seems to know no 
bounds in devising arrangements and understandings by which one person or 
group of persons undertakes by various means actively to support or finance 
another person or group of persons, 

The chairman put his finger on this whole business right there. 
There it is. I congratulate him on it. 
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Mr. Armsrrona. We think that statement is thoroughly supportable. 

Senator Carenart. What? 

Mr. Armstrong. We think that the statement is thoroughly support- 
able, but. we prefer not to support it publicly in a case that is under 
investigation. 

Senator Carenart. As a member of this committee, I am going to 
insist, and I think the Chairman will, and I know every other mem- 
ber will, on having concrete examples from your files as to what you 
mean by that sentence. 

Mr. Armstrong. We would be delighted to furnish that, Senator, 
but we would respectfully suggest that the examples not be furnished 
in public in cases that are currently under investigation where the 
public disclosure might hurt rather than aid in the suecessful conduct 
of the investigation. 

Senator Lauscue. Just one moment. 

The Staff Director. 

Mr. Watuace. Thank you, Mr. Chairman. 

Let me raise a hypothetical question, Mr. Armstrong, to get some 
information into the record. Suppose you were to pass a law requir- 
ing the disclosure of the true equitable beneficial ownership of stock. 
Then suppose the stock were held by a Swiss bank and it is against 
the Swiss penal code to disclose this. What happens to the Swiss bank 
if you pass such a law ? 

Mr. Armsrrona. That is a question of conflict of laws. I just can- 
not answer that question. 

Senator Carrnarr. I may say this, as I envision the law, they just 
would not be able to vote those shares. 

Mr. ArMstronc. You would have to have more specific provisions 
than Mr. Wallace’s question stated. 

Mr. Wa.tace. I was just thinking, in general, to see what would 
happen in the case of such a conflict. That is one of the things we 
are talking about, the case of foreign ownership, and how it can come 
within the purview of the American law. Is that a proper question 
so you can answer it 4 

Mr. Armstrong. I think it is as it is stated, Mr. Wallace. I do not 
know the answer to it. And bear in mind you are not only dealing 
with Federal, but you are also dealing with State law, laws under 
which the corporation exists, chartered by a State. The legal exist- 
ence of a corporation flows from a charter from a State. 

Senator Busu. Mr. Chairman ? 

Senator Lauscur. Senator Bush. 

Senator Busu. Would the Commission have authority under exist- 
ing law to prescribe that in the event of a contest such as Mr. Wallace 
has in mind, that votes, where the beneficial ownership was not dis- 
closed at the stockholders meeting, would be thrown out? 

Mr. Watuacer. I think that is what Senator Capehart’s bill calls for. 

Senator Busi. That is what his bill is designed to do. 

Senator Capenart. No; the bill at the moment does not do that. 

Senator Busu. No. What I am asking is whether under existing 
law the Commission’s authority goes that far? 

Mr. Armstrone. I do not believe so, Senator Bush. 

Senator Busu. Requiring complete disclosure in a contest? 

Mr. Armstrone. All right, Mr. Woodside, go ahead. 
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Mr. Woopstpr, Senator, within limitations, it would be entirely 
possible, and in fact we have gone to court seeking an injunction 
against the solicitation of proxies and voting of shares where there 
has been a failure, in our judgment, to disclose beneficial ownership. 
But, now, that is not beneficial ownership of securityholders generally, 
that is beneficial ownership of persons specified in the proxy rules as 
those persons which in the judgment of the Commission have such a 
relationship to the company or the solicitation that their interest is 
material and should be disclosed. 

Senator Busn. That is controlling interest ? 

Mr. Woopsine. In the ordinary case, you reach your holdings of 
directors and nominees and 10-percent stockholders and their asso- 
ciates. In the contest case, by defining a participant in a contest we 
have brought into the specific requirements of the rules a substantial 
number of people as to who is interested. There is now required 
specific information, either of record or beneficiary, that was not re- 
quired before; to the extent that the rules specify that those persons 
shall disclose, then we have the power. And I think it is demonstrated 
that we have taken the steps to support the power. 

But as to securityholders, generally, I think the answer is “No.” 

Senator Busu. But if there is a conflict, why have you not the 
authority under existing law to require disclosure 2 

Mr. Woopstpr. Because the power, as I read it in the law, says 
that a person may not solicit except in cmpliine e with the rules. 
And T have a little diffienlty with saying that you cannot solicit or 
that you cannot vote shares which you secure as a result of solicitation 
unless you disclose or compel somebody else to disclose beneficial 
ownership, those persons being persons over whom you have no con- 
trol and no means of compelling disclosure. 

Mr. ArmstroneG. That is the problem. 

Senator Busn. I see. 

Senator Lauscnr. Mr. McKenna wants to ask a question. 

Mr. McKenna. I only want to point out, Senator, in this context, 
that the chairman had ready for later questioning a point which | 
thinks bears on the problem we are now discussing; namely, whether 
or not the provisions of section 5 (b) of the Tr: ading With the Enemy 
Act are adaptable to this broad problem. 

I think that possibly at the time that question comes up we may 
have a part of a solution. I must agree with Mr. Woodside that under 
the context of the Securities Acts themselves which SEC administers, 
it is very difficult to reach the conclusion that SEC now would have 
authority just to bar voting arbitrarily or even for cause, as an ad 
ministrative measure. 

Mr. Armstrone. I think- 

Senator Lauscue. Just one moment, Mr, Armstrong. I am new in 
this matter, and you will have to pardon me if I ask some questions 
which might seem elementary. 

But from what you have said I have concluded that in many of 
your forms and inquiries the matter of true ownership and beneficial 
ownership becomes important ¢ 

Mr. Armsrrone. Yes. That is right, sir. 
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Senator Lauscre. In connection with an inquiry for ascertaining 
the true and beneficial ownership, you frequently make investigations 
to ascertain the truth or falsity of what has been told to you? 

Mr. Armsrrona. Yes, sir. 

Senator Lavscue. The subject of true or beneficial ownership, does 
it have a relationship to your work in proxy solicitation ? 

Mr. Armsrrona. Yes, sir. 

Senator Lauscur. Does it have a relationship to your efforts to 
ascertain whether margin requirements contained in your rules have 
been complied with ¢ 

Mr. Armsrrona. Let me ask Mr, Loomis if he has an observation in 
answer to that question, Senator Lausche. 

Mr. Loomis. Well, not directly in the sense that the margin rules 
which the Federal Reserve Board issues apply to two groups. There 
is a regulation dealing with the extension of credit by brokers and 
dealers in this country, and there is another regulation dealing with 
the extension of credit by national banks and certain State banks 
in this country. 

The margin rules of the Federal Reserve Board do not, in terms, 
apply to financial institutions in foreign countries. 

It is true, I suspect, that people may evade or avoid the American 
margin rules by obtaining loans on securities from foreign financial 
institutions. There is some question as to how serious an evasion that 
is in the sense that the margin rules are designed to deal with the use 
of the credit resources of the United States in securities transactions, 
rather than the credit resources of foreign countries. 

But it is true that by foreign institution—loans from foreign finan- 
cial institutions are not subject to the margin rules and those require- 
ments can be avoided in that way. 

Senator Lavscne. Does the establishment of the true ownership or 
beneficial ownership have a relationship to your margin requirements 
on transactions within our country? You can either answer it yes or 
no; I do not care. 

Mr. Loomts. I do not offhand recall any case where acquiring, ascer- 
taining beneficial ownership affected enforcement of the margin re- 
quirements in this country. 

Senator Lauscue. It does have a relationship to the registration 
requirements ? 

Mr. Loomis. Oh, very definitely, sir 

Senator Lauscue. Does it have a relationship to those instances 
where the identity of the true taxpayer is sought to be procured by 
the Internal Revenue Service? 

Mr. ArmstronG. Well, I am not competent to answer that question, 
Senator Lausche. I can guess, but I cannot give you a definitive 
answer. 

Senator Lauscue. Mr. McKenna, can you answer that ? 

Mr. McKenna. For the record, I might say that Senator Lausche 
had written a letter to the Internal Revenue Commissioner, Mr. Har- 
rington, and I am advised that that tax problem is now in the process 
of being considered by the Internal Revenue Service and that a reply 


will be forthe oming which indicates that there is a tax problem in this 
field as well. 
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(The following was received with reference to the above :) 


INTERNAL REVENUE SERVICE, 
Washington, D. C., March 19, 1957. 
Hon. FRANK J. LAUSCHE, 
United States Senate, Washington, D. C. 

My Dear Senator: This refers to your letter, dated March 1, 1957, in which 
you advise that the Senate Committee on Banking and Currency’s Subcommittee 
on Securities is currently conducting an investigation of the problems which 
face the Securities and Exchange Commission in the enforcement of Federal 
securities laws in cases where transactions in securities of domestic corpora- 
tions are handled through foreign financial institutions. You inquire whether 
this technique of operation has created problems for the Internal Revenue Serv- 
ice in the determination and collection of the revenue, and request that we 
indicate the types of problems raised in the tax field by these transactions. 

Taxpayers abroad, including individuals, corporations, and other entities, 
frequently carry on investment activities through financial institutions. They 
act through such nominees or custodians who deal in securities of United States 
corporations as the registered owner thereof. Such institutions are frequently 
prohibited by the laws of various foreign countries from making disclosures as 
to actual ownership. 

The Internal Revenue Code provides for the imposition of an income tax on 
“income,” as such term is defined therein. Where income is derived from 
property, the basic test for determining who is to bear the tax is that of owner- 
ship. Under our system of progressive tax rates, the concealing of the true 
owner precludes the determination of the correct tax liability. 

Taxable income derived from security transactions consists generally of 
dividends, interest, and gains from the sale or exchange of capital assets. These 
items of income are subject to tax in the case of individual citizens or resident 
aliens of the United States, domestic corporations, estates or trusts, resident 
foreign corporations, nonresident foreign corporations for purposes of the surtax 
on personal holding companies under section 542 of the Internal Revenue Code, 
and nonresident aliens engaged in trade or business within the United States. 
Only dividend and interest income, however, are includible in the tax base of 
nonresident foreign corporations and nonresident aliens not doing business in 
the United States. The mode of collection of the tax on income paid to the 
nominee, who is treated as the taxpayer in the absence of information to the 
contrary, is through the withholding of tax at the source by domestic payers 
under chapter 3 of the Internal Revenue Code. The tax is at the flat rate of 
30 percent on gross dividend and interest income. In the case of some countries, 
this rate has been reduced by treaty to 15 percent or less. In this connection, 
moreover, chapter 3 does not require the withholding of the tax at the source 
on capital gains. 

It is accordingly clear that if the undisclosed beneficial owner has derived 
eapital-gain income, which is includible in such taxpayer’s income-tax return, 
that there is no assurance that the income received is investment income, i. e., 
dividend and interest income, an additional tax is due if such taxpayer is in a 
tax bracket higher than the percentage of tax withheld at the source. Investi 
gation of the issue of ownership is not only frustrated by the foreign laws for- 
bidding disclosure of the true owner but is also impeded by the difficulties of 
obtaining evidence outside the territorial limits of the United States and other 
jurisdictional problems. 

Foreign methods of operation in the investment field are such that a tax 
payer may pay less than his proper tax liability in those instances in which the 
actual owner is- 

(1) An individual citizen or alien resident of the United States or a 
domestic corporation, estate, or trust. 

(2) A nonresident alien individual not engaged in trade or business with 
in the United States if his gross income from sources within the United 
States during the taxable year is more than $15,400. 

(3) A nonresident alien individual engaged in trade or business within 
the United States. 

(4) A nonresident foreign corporation, as defined in section 881 of the 
Internal Revenue Code, which is a personal holding company under section 
542 of the Internal Revenue Code. The corporation is subject to a personal 
holding company surtax under section 541 of the Code and the tax liabil- 
ity of stockholders in (1) to (3), above, is affected. 








ee 


aS, 
ey 
es 


as 


on 
mm 
er- 
‘ue 


of 
pse 
ent 
ent 
“ax 
de, 


of 

in 
the 
the 
ers 
of 
ies, 
ion, 
rece 


ved 
Irn, 


na 
sti- 
for- 
; of 
ther 


rith 
‘ited 


thin 


the 
‘tion 
onal 
abil- 


SEC ENFORCEMENT PROBLEMS 31 


(5) A resident foreign corporation within the meaning of section 882 of 
the Code. 

(6) A foreign personal holding company under section 551 of the code. 
The undistributed foreign personal holding company income of this foreign 
corporation is required to be included in the gross income of taxpayers 
listed in (1) above. 

From the foregoing it does appear that the difficulty of determining the true 
owners of securities poses enforcement problems. 

Of course, where a taxpayer’s liabilities have been established, he may in some 
cases utilize the nondisclosure provisions of the laws of certain foreign coun- 
tries in order to prevent collection of the outstanding accounts. The Treasury 
has been aware of this situation and has alleviated the problem to a large 
measure by the inclusion of exchange provisions in the tax treaty program on 2 
reciprocal basis. However, this approach has not been effective in -some coun- 
tries which have strict laws prohibiting disclosure. 

Very truly yours, 

RUSSELL C. HARRINGTON, Commissioner. 

Senator Lauscue. Then according to these answers, the identifica- 
tion of the true or beneficial owner definitely has a relationship to 
proxy solicitation, registration requirements, inside or trade negotia- 
tions and tax evasions, and may or may not have a relationship to the 
margin requirements ¢ 

Mr. Loomis. Yes, sir. 

Senator Lauscue. Now this question: If it has this important rela- 
tionship to your work, in what position do you find yourself when the 
information touching upon these matters is in the hands of a foreign 
bank ¢ 

Mr. Armstrronc. We find ourselves from time to time, Senator 
Lausche, very frustrated. 

Senator Carrnartr. Mr. Chatman, I have one question ¢ 

Mr. Armsrrong. I could give you some examples. 

Senator Lauscur. Go ahead, Senator. 

Senator Carruarr. 1 have one question along that line, and that is 
this. What is to keep a director of a company in the United States 
who, under the law, if he deals in the securities of the company in 
which he is a director and derives any profit from it, it belongs to the 
corporation. You are familiar with that law. That is under what, 
section 167 

Mr. Armstrong. Section 16. 

Mr. Woopsipr. Yes, section 16, 

Mr. ArmsrronG. Section 16 (b) of the Exchange Act. 

Senator Caremarr. What is to keep a director, then, from buying 
stock and selling stock in a foreign country through a foreign bank, 
such as a Swiss bank, and thereby denying, forever denying you the 
right to get at them under the law that all other directors in the 
United States must obe vy # 

Mr. ArmsrronG. That is the type of situation, Senator Capehart, as 
I understand your example, in which we are frustrated. If the com- 
mittee would be interested, I have-—— 

Senator Carrnarr. Wait a moment. Do you have examples of 
that going on at the moment, or have you had examples of that in the 
past ? 

Mr. Armsrrona. I do not. believe we have a case, we could confi- 
dently assert that we have; and if we have, we would have been likely 
to have been able to enforce the disclosure provision against the di- 
rector, because I think your assumption is that we had jurisdiction 
over the director. 
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Senator Carenart. It has been snggested by the chairman that we 
ask you that question in executive session, so I shall withdraw the 
question at the moment and hold it for the executive session. 

Mr. Armstrong. I am perfectly willing to let the answer stand. 

Senator CareHartr. But we still want an executive session. We 
think there might be some cases which should be heard in executive 
session. 

Mr. Armstrong, I will repeat my question. Do you have any in- 
stances of where a director of a given company in the United States 
has bought shares of stock through a Swiss bank, let us say, and you 
are unable to ascertain the true owne rship of the shares being held by 
the Swiss bank ? 

Mr. Woopsine. Senator, we have had cases where we have had diffi- 
culty in compelling the filing of section 16 (a) reports by directors 
who were supposed to file them. 

Senator Carenarr. Yes. 

Mr. Woopsipr. For one reason or another. I do not reeall ever 
having heard that the problem of nonfiling, nondisclosure of transac- 
tions by the director was connected in anyway with foreign owner- 
ship. 

Senator Carenarr. My point is it might not have come to your 
attention at all. My point is, what is to keep a director from buying 
shares of stock in a company in which he is a director through a Swiss 
bank or any foreign bank who refuse to disclose the ownership. What 
is to keep any and all directors of corporations in the United States 
from going over to Switzerland or some other country and buying 
shares over there and ther ‘eby evading the law ? 

Mr. Armstrronc. Well, I would like to get into this, if I may, Mr. 
Woodside. I think we are in a very difficult area here, because there 
are occasions when the Commission suspects that something may have 
happened along the lines that you are describing, either section 16 of 
the Exchange Act or section 5 of the Securities Act. But we cannot 
prove the violation of the act: that is the problem. 

Senator Lauscur. May we have a meeting of our group? Pardon 
me. Let us have a meeting of our group here. 

Mr. ArmsrronG. I am not able to testify here unless the Commission 
can approve it. 

Senator Lauscner. We will have a recess for a moment. gentlemen. 

Mr. Armstrone. <All] right, sir. 

(Whereupon, a 5-minute recess was had. ) 

Senator Lauscuer. Ladies and gentlemen, we will recess until 2 
o'clock. 

Mr. Armsrrone. Thank you, Senator Lausche. 

(Whereupon, at 12 noon, the hearing was recessed, to be reconvened 

t 2 p.m. the same day.) 
AFTERNOON SESSION 


Senator Lauscur. Mr. Armstrong, vou may continue. 

Mr. Armsrrone. Thank you, Mr. Chairman. Mr. Chairman, I be- 
lieve it would be helpful at this point, because the observation which 
we made in reference to participants provoked such interesting ques- 
tions and colloquies, for me to read a portion of the definition of 
participant as it is now included in our revised rules. I do so because 
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I think that the definition as it appears in the rules highlights the non- 
comprehensive nature of beneficial ownership. The definition of par- 
ticipant as you will see, goes considerably further. [Reading:] 


PARTICIPANT OR PARTICIPANT IN A SOLICITATION 


For purposes of this rule the terms “participant” and “participant in a solicita- 
tion” include the following: 

(1) the issuer; 

(2) any director of the issuer, and any nominee for whose election as a 
director proxies are solicited ; 

(3) any committee or group which solicits proxies, any member of such 
committee or group, and any person whether or not named as a member who, 
acting alone or with one or more other persons, directly or indirectly, takes 
the initiative in organizing, directing, or financing any such committee or 
group; 

(4) any person who finances or joins with another to finance the solicita- 
tion of proxies, except persons who contribute not more than $500 and who 
ure not otherwise participants ; 

(5) any person who lends money or furnishes credit or enters into any 
other urrangements, pursuant to any contract or understanding with a 
participant, for the purpose of financing or otherwise inducing the pur- 
chase, sale, holding or voting of securities of the issuer by any participant 
or other persons, in support of or in opposition to a participant; except 
that such terms do not include a bank, broker or dealer who, in the ordinary 
course of business, lends money or executes orders for the purchase or sale 
of securities and who is not otherwise a participant ; 

(6) any other person who solicits proxies :— 

Those are six very broad classifications. Then there is a general 
exception—and these are the exclusions: 

provided, however, that such terms do not include (i) any person or or- 
ganization retained or employed by a participant to solicit security hold- 
ers, or any person who merely transmits proxy soliciting material or per- 
forms ministerial or clerical duties; (ii) any person employed by a par- 
ticipant in the capacity of attorney, accountant, or advertising, public re- 
lations or financial adviser, and whose activities are limited to the per- 
formance of his duties in the course of such employment; (iii) any person 
regularly employed as an officer or employee of the issuer or any of its 
subsidiaries who is not otherwise a participant; or (iv) any officer or di- 
rector of, or any person regularly employed by, any other participant, if 
such officer, director, or employee is not otherwise a participant. 

As we mentioned, we think that this definition as it first became 
effective in January of 1956, has proven to be a workable and useful 
guide in most situations, notwithstanding the observations we made 
this morning. 

Senator Lauscnr. L notice that in your statement you declare 
“nevertheless. 

Mr. Armstrona. ¥ es, SID. That is correct. 

Senator Lavuscur. That is, in spite of the fact that ingenious per- 
sons are able to circumvent your efforts, this definition of a participant 
has nevertheless proved useful as a guide and helpful in most situa- 
tions / 

Mr. ArmsrronG. That is exactly correct, Senator Lausche. 

Senator Carenart. But you still find them getting around it. Is 
that it ¢ 

Mr. Armsrronce. Attempting to. 

Senator Carenarr. Or avoiding it. 

Mr. Armstronc. Attempting to. This is a matter which will con- 
tinue to receive study and analysis as we work with the cases. I am 
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sure you gentlemen will realize that before completing the draft of 
a definition of that kind a tremendous amount of work and study went 
into it. It was an effort on our part to catch that which we thought 
ought to be caught and brought within the scope of the disclosure 
rule. 

Senator Lauscue. Let us stop there. It shows diligent effort to 
correct conditions which you believe were necessary to give protec- 
tion to the investing public. I think you have done that. But have 
you reached an impasse under certain circumstances and in certain 
situations? I will not put that question to you at this time. 

Mr. Armsrrone. I am perfectly content, Senator Lausche, to an- 
swer the question. As I testified this morning we do find ourselves 
to be frustrated in particular types of situations. I have obtained 
over the lunch hour a number of examples of such cases which I would 
be delighted to read to you, sir. 

Senator Lavuscue. Please. 

Mr. ArmstronG. This one I am reading to you particularly because 
I testified this morning that I was not aware of a section 16 case in 
which we found ourselves or almost found ourselves frustrated. This 
is the matter of Western Auto Supply Co. It appeared that two in- 
dividuals had both purchased, or had each purchased, over 10 percent 
of the outstanding voting shares of this company. These facts were 
made a part of the public record by announcements to the press issued 
by the two individuals I am referring to. They did not file the neces- 
sary reports under section 16 (a). 

An inquiry was made of them by our staff after a substantial amount 
of time had passed. They questioned whether the Commission had 
jurisdiction over Canadian nationals, which they were, in the filing of 
reports. One of them particularly objected to the filing of form 6 
and form 4 under section 16 of the Securities Act. 

The New York regional administrator at the time was James C, 
Sargent, who is now a member of our Commission. He indicated to 
these individuals that he might recommend to the Commission some 
legal action if they did not comply and file the reports. They did file 
the form 6 reports. However, there is a question as to just what the 
Commission could have done if they had not filed the reports 
voluntarily. 

For example, it might be that the Commission could have brought 
some proceeding under section 19 (a) (2) to delist the stock from the 
exchange upon which it was registered; but one does not like to have 
to go to such a remedy, bec ause that would deprive, should it be adopted 
by “the Commission, all of the other stockholders from securing in- 
formation which the act is intended to see they are supplied with. 
That was a type of situation where we were able to obtain voluntary 
compliance, but it is a question in our mind as to what we could or 
should have done if we had not been able to under section 16. 

Mr. Chairman, foreign devices utilizing Swiss banks, trusts, “street 
names,” Canadian brokerage firms and other media, raised, as we men- 
tioned, specific problems under the securities acts. The staff, in order 
to prosecute persons who violated the various statutes and regulations, 
must produce evidence that would be admissible, competent and ma- 
terial in court proceedings. That is one of the difficulties, because we 
have to comply with the laws of evidence. 
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It is in that area particularly that our efforts can be frustrated by 
these foreign devices that deny us the vital evidence, because we can- 
not get jurisdiction over the individuals involved. 

Here are a number of illustrations: 

1. In the case of a proxy statement filed in a proxy contest, the ques- 
tion of whether or ont certain individuals were participants was raised, 
It appeared a Swiss bank had been acting in behalf of unnamed prin- 
cipals and the Swiss bank refused to disclose the name of the principals 
for whom it was acting, relying on the Swiss penal code, as we men- 
tioned this morning. 

In another, the president of a company sold 50,000 shares of this 
stock to an acquaintance. These shares ordinarily would have had to 
be registered if they were going to be sold, on the theory that the presi- 
dent of the corporation is in control, and if it is sold through an under- 
writer it is a question of registration under the Securities Act. This 
stock was not registered but went into a Canadian trust which im- 
mediately resold the shares on the New York Stock Exchange with- 
out registration. 

Coincidentally with these sales an investment adviser was vigorously 
recommending the purchase of the security, and it appears ‘that the 
sudden rise in ‘the market price may possibly have had something to do 
with that activity. The American public purchased these shares com- 
ing from the Canadian trust. We have been unable to obtain evidence 
of the kind that would stand up in court about the Canadian trust and 
who its principals may be. 

Here is a third: A Canadian mining enterprise selling unregistered 
stock in violation of the registration provisions of the Securities Act. 
The staff required the produc tion of certain books and records. These 
were denied to the investigators under a claim that copies of tran- 
scripts of corporate records could not be furnished, as to furnish them 
would violate the Business Records Protection Act of the Province 
of Ontario. 

Here is a fourth: A Swiss trust bought a large block of stock from 
an American company, negotiated by its American business agent. The 
trust, within several weeks, resold its stock in apparent violation of the 
Securities Act. 

The trust’s agent alleged that the change in the international money 
market conditions caused a change of its investment intent. What is 
meant by that is if a stock is placed with a few individuals they may 
be exempt under the so-called nonpublic-offering exemption, but 
administratively over the years of the history of the Commission, the 
Commission has deemed it indicated a lack of investment intent un- 
less—or it has deemed it not to be a private offering and not to be a 
nonpublic offering unless the purchaser holds the stock for investment. 

So, when there is an immediate and prompt change of investment 
by the sale of it by the person who took it, then there is a question as to 
whether he had that investment intent when he took it. The names of 
the principals for whom the trust acted were denied to the Commis- 
sion’s staff. We could not obtain them and therefore there was no 
evidence available to prove in a court proceeding that there was a viola- 
tion of the registry provisions of the Securities Act. 

Here is a fifth: A Liberian corporation, a resident in Nassau, has 
refused to furnish its books and records to our staff. It appeared the 
company’s capital stock is in bad form and the securities are finding 
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their way into American hands, Without the company’s books and 
records it appears it will not be possible for us to prove a violation of 
the registration provisions of the Securities Act when the stock is being 
sold to American citizens. 

Here is a sixth: A Canadian company listed on an exchange issued 
large blocks of stock to persons whom we believed to be nominees of 
the president of the company at the time of the issuance of the stock. 
The records indicate thousands of shares were resold to Americans 
under fraudulent circumstances. The checks paid to the nominees 
found their way into a trust account in Canada. The company denied 
us access to its books and records. The president of the company since 
resigned and refused to disclose the principals of the trust account. 

I cite those, Senator Lausche, and Senator Capehart, as examples of 
the types of situations in which we have been frustrated by the action 
of these foreign devices to evade the registration and the fraud pro- 
visions of the acts. I would like to emphasize that our problem is 
principally in this area of evasion of registry action under the Securi- 
ties Act as well as fraud in the sales of securities. It is difficult to 
determine who these individuals may be who are violating the Securi- 
ties Acts, and whether they are American citizens using this tec hnique 
to hide their identity and therefore deny us the evidence necessary for 
enforcement action. 

Senator Lauscue. When you say it is difficult, the fact is that you 
are completely frustrated. 

Mr. ArmstroneG. That is correct. 

Senator Lauscue. You find yourself in an impossible situation to 
fulfill your duties, at least as the spirit of the law requires. 

Mr. Armsrronc. That is right, sir. And that is why I think the 
holding of this study by this committee is so extremely important in 
the public interest. 

Senator Lauscne. Over what period of time did these incidents 
occur that you just described to us? 

Mr. Armstrona. I would like to call on Commissioner Sargent to 
answer that question because I believe most of them were furnished, 
if not all of them, by the New York regional office. 

Senator Lauscue. Very well. 

Mr. Sarcent. I would say they cover the past year and a half ap- 
proximately. 

Senator Lauscne. Prior to the period beginning a year and a half 
ago did you encounter situations of this type ? 

Mr. Sarcent. I do not peers we did. 

Senator Lauscnue. What I am trying to find out is, has there de 
veloped a technique, or a practice, Which is frequently reappearing, 
having substantially the same characteristics as have been described 
here ? 

Mr. Sarcent. Well, the instances which the chairman just cited 
indicate that there is or, at least, there has been a use of this sort 
of idea. I know in the case of one of those illustrations we thoroughly 
investigated the transaction itself, and I think that it was such a 
thorough investigation that it impeded in a sense the going forward 
of the other transactions which the corporation intended to consum- 
mate. I think it was a deterrent in its effect upon that corporation 
and also upon other persons who might otherwise be seeking to use 
this device. 
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Mr. Armsrrone. Mr. Chairman, I think your question possibly opens 
up a general observation that I should make at this point about the 
Commission’s enforcement program. We have had an extremely diffi- 
cult problem at the Commission in the past several years, brought 
about by conditions in the securities markets. We refer to these with 
brevity in the first seven pages of our annual report to the Congress. 
We referred among other things to the problem of the boilerroom. 
That is the high-pressure selling organization that engages in sales 
by fraudulent misrepresentations over the phone. 

Some of these situations occur in connection with stocks that are 
sold by boilerrooms, Then we refer to the sale of unregistered securi- 
ties based on claimed exemptions. I mentioned here one of them in- 
volved a private offering—a nonpublic offering—which was a claimed 
exemption. 

We mentioned the problem of illegal sales from Canada; the prob- 
lem of the so-called front-money rac ket, which is a special type of-——— 

Senator Carenarr. What kind of racket ? 

Mr. Armstronc. The front-money racket. 

Senator Carenarr. What do you mean by that? 

Mr. Armstrong. It is the type of situation in which a company is 
formed and securities created principally for the purpose of making 
it possible for underwriters to sell them and take out commissions 
in connection with the sale, and after $50,000 or $75,000 of stock has 
been sold, the underwriter will take most or all of that for commissions 
and then let the rest of the issue lie, and the issuing corporation will 
not receive any proceeds. 

Then we talked in our report about evasion of the registration re- 
quirements through the so-called no-sale rule, which is an exemptive 
rule of the Commission. 

We talked about the problem of promotional stocks generally, and 
particularly uranium stocks. 

What we are dealing with here, Senator Lausche, is just a part of 
our overall enforcement problem which has been extremely difficult 
and on which we have had a tremendously aggressive and vigorous 
program in the Commission for the last seve1 ral years, 

Senator Carenartr. Mr. Chairman? Mr. Armstrong do you not 
have some concrete eimai a complete stenographic 1 report of the 
executive hearings or public hearings, or both, that we can secure from 
you in executive session, that gives us the exact technique that was 
used in specific cases? 

Mr. Armstrona. I do not believe that we have. We have investi- 
gation reports in our investigation files on all of the cases we have 
looked into, Senator C apehart. 

Senator Carenart. That is what I mean, That is what I am talking 
about. 

Mr. Armstrona. Yes. 

Senator Carenart. That will give us specific instances. 

Mr. Armstrona. Indeed we do. We have hundreds of them. 

Senator Capenart. You have some very current ones, do you not? 

Mr. Armstrona. Sir? 

Senator CaprHartr. You have some current ones / 

Mr. Armstrrona. Yes, we do. We try, as I mentioned this morn- 
ing, to keep the current ones to ourselves so that we can get along with 
those investigations as well as possible. 
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Senator Carprnart. I mentioned this morning that you did not have 
anything that this committee was not entitle d to. 

Mr. Armstrong. There is no question about that. 

Senator Lauscur. Are you looking at me / 

Mr. Armstrona. No, sir. I am looking at all of you. I think our 
record is very clear, Senator Capehart, that we always supply the 
information requested by all congressional committees. 

Senator Carenart. I am just saying I am sure you do not intend to 
and never have had any thoughts of so doing, that is, of keeping any- 
thing from this committee. 

Mr. Armstronc. Not as long as this Commission sits. 

Senator Lauscnuer. Just one moment. Mr. Armstrong, when did 
this program of enforcement become especially heavy / 

Mr. Armstrone. Well, this program of enforcement, Senator 
Lausche, is something that has gone on in the Commission over a great 
many years, but I would say it became particularly acute because of 
several circumstances that oecurred in the winter of 1954-55. One 
of those circumstances was the tremendously increased activities in 
the securities markets and the correlative development of a kind of 
speculative fever on the part of a great many people. 

Coincidental with that was the realization on the part of the Com 
mission that we have to take a completely new tack in regard to staffing 
the Commission. I am perfectly content to be ide ntified with that 
program, and the Commissioners who are presently members of the 
Commission are certainly entitled to be identified with that program. 

Over the years the staff of the Commission was successively reduced 
from 1,800 ‘people to 665 people on the day I became Chairman of 
the Commission, on May 25,1955. You just cannot run a law-enforce- 
ment agency with the responsibilities of this agency on a staff of that 
size. We have been up to the Bureau of the Budget 3 } times now for 
increases in our staff and increases in our appropriations. Each time 
we have been accorded the exact amount we requested when the Presi- 
dent came through with his budget recommendation, and once we came 
out with a reduction of four people from Congress. The next time, 
in the present fiscal year, 1957, the Congress gave us exactly the amount 
we have asked for. 

I have an authorized staff this year of 794 people against the 665 
people we had on the rolls in the summer of 1955. 

For next year, Senator Lausche, the President has recommended in 
accordance with our request that we be given another 159 people on 
our total staff, and over 90 of those will be in our regional and branch 
offices in the principal cities where the investigative work is done. I] 
would be hopeful that the Congress would put this Commission in a 
situation where it would be able more effectively, by a more adequate 
staff, to be able to make these fraud investigations to the maximum 
extent possible. 

I realize that that is not the function of this committee. It is a 
matter we present to the Appropriations Committee, but we would cer- 
tainly be most appreciative of a favorable response by the members of 
this body to the Commission’s staffing requirements. 

Senator Lauscur. You stated it was in the year of 1954 when a sort 
of fever took hold of the people of the country # 

Mr. Armstronc. That is right. That is when things really began 
to move. 
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Senator Lauscur. When these evil practices began to appear; and 
they have continued with greater frequency since that time. 

Mr. Armstrone. That is right. There is no question about it. 

Senator Lauscur. So your load of work is becoming aggravated, or 
heavier, as time goes on ¢ 

Mr. Armstrrona. Yes, sir. 

Senator Lauscuz. Am I correct in my understanding then that since 
1954 you have been seeing the appearance of promoters who are in- 
dulging in the practices which you reported in part I of the enforce- 
ment program contained in your 22d annual report ¢ 

Mr. ArMSsTRONG. Yes, Senator Lausche. That is correct. I ama 
little sensitive to the pinpointing of the particular day or year, how- 
ever, because I do not want to give you the impression that the Com- 
mission in prior years was not working on the problem and was not 
sensitive to it, but it is a question of programing. You have to have 
staff to be able to do the necessary enforcement programing. 

In that connection I would suggest that you ine ‘lude in the record the 
table on page 223 of the Commission’s 22d annual report, which gives 
you the action taken on budget estimates and appropriations from fis- 

‘al 1949 through fiscal 1957. You will see how in those years the Com- 
mission went from a staff of 1,159 people down to an authorized 
strength of 699 and up again to a staff of 794, and next year it should 
be 950. 

Senator Lauscne. Let the record carry the first seven pages of your 
report. Isthat it? 

Mr. Armsrrone. That would be fine. 

Senator Lauscne. And the tabulation contained on page 223 of this 
report. 

Mr. Armstrone. I believe, Senator Lausche, also to make the story 
most easily understood you might care to include the 214 page fore- 
word and the 5 pages of charts which give you a chart representation 
as to how we increased our activity. 

Senator Lauscur. That will all be included. 

(See appendix, p. 141.) 

Senator Lauscur. Now if you will proceed with your statement. 

Mr. Wattace. You will recall, Mr. Armstrong, after this commit- 
tee’s hearings on the stock market in 1955, Senator Fulbright intro- 
duced a bill which was aimed at helping the Securities and Exchange 
Commission get at the operations of boiler houses in Canada which 
used telephones to sell securities in the United States. 

You will also recall that this committee postponed action on that 
bill pending the request of the Department of State to let them work 
on the matter. 

Could you tell the committee the status of that now? Do you 
think, for example, that a bill such as that introduced by Senator 
Fulbright to deny the use of telephone and telegraph facilities unless 
these people subject themselves to SEC jurisdiction should be pro- 
posed, or do you think you can handle that without such legislative 
help ¢ 

Mr. Armsrronc. | am very glad that you mentioned that particular 
piece of legislation, Mr. Wallace. I would at this point again suggest 
for the help of the committee that there be included in the record 
paragraph No. 4 on page 4 of our 22d annual report, and also the 
discussion under the caption “Enforcement Problems With Respect 
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to Canadian Securities,” running from page 202 through page 206 of 
our annual report. 

Senator Lauscur. Without objection it may be included. 

(See appendix, p. 148.) 

Mr. Armstrrone. In specific answer to your question, Mr. Wallace, 
the Commission has had a program of very close relationship and 
contact and discussion with the Canadian provincial officials in order 
to interest them in an active enforcement program. We have also 
had diplomatic discussions with the Federal Government of Canada 
through the regular diplomatic channels. 

We have, as we mentioned in the report, been deeply disturbed both 
by the virtual abnegation of the extradition treaty which came in effect 
between the two countries in 1952 but which in effect was knocked 
out by the decision in the Link and Green case; and have also been 
greatly disturbed by the increase in the boilerroom problem in the 
last 8 months. There was a period before about 8 months ago when 
we felt that boilerroom problem had been pretty well solved because 
Ontario had gotten on top of it and then a lot of the boilerroom people 
moved east to Montreal. 

Then the Province of Quebec enacted a new law and established a 
commission, and it gave the commission very strong powers. After 
that Montreal was pretty clean. But about 8 months ago we began 
to see some of these boilerroom operators who had been in Toronto 
and Montreal and in the eastern provinces appearing in the far west- 
ern provinces, and it has been a very great problem to us. 

Specifically, in reference to the bill Senator Fulbright introduced, 
my recollection of the bill is that it would have made it unlawful for a 
person to offer a security over a long-distance telephone by misrepre- 
sentation and fraud, and would have imposed responsibility on the 
telephone carrier to enforce that provision. I personally do not think 
any such provision is feasible because how is a telephone company 
going to listen in on every conversation that goes on between here and 
Canada? I would say that if you tried to have such a law there is no 
way in the world, for example, that the telephone company or the 
Securities and Exchange Commission can listen in on telephone con- 
versations, or even the Post Office Department—how can they tell 
with respect to an envelope which may have nothing on the outside 
cover to indicate whom it is from. There is nothing that the Post 
Office Department—I should not say nothing, but it is very difficult 
for the postal authorities to enforce such a provision. 

Mr. Watuace. I did not mean to get into the details of the provision, 
but it is the problem that the legislation was trying to meet. 

Mr. Armstrone. I am certainly in accord with that. 

Mr. Wauiace. Would you say the problem is still in existence ? 

Mr. ArmsrronaG. It certainly is. Iam thoroughly in sympathy with 
the objective of the legislation. 

Senator Lauscue. Mr. Armstrong, it is a fact, is it not, that in situ- 
ations where you suspect dishonest reports you are completely frus- 
trated in the fulfillment of what you feel is your obligation of ferreting 
out the truth, in those situations where the suspected perpetrator has 
operated ina ‘foreign country ¢ 

Mr. Armstrong. And we cannot get hold of them. 

Senator Lauscue. And you cannot get hold of them / 

Mr. Armstrong. Absolutely not. 
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Senator Lauscue. Do you have the power to subpena witnesses 
duces tecum and otherwise ? 

Mr. Armstrona. In foreign countries ? 

Senator Lauscne. Within the country ? : 

Mr. Armstrone. Oh, yes, sir. Absolutely. We certainly do within 
the country. 

Senator Lauscne. But outside of the country you have become help- 
less in the fulfillment of your duties ? 

Mr. Armstronc. That is right, sir. It is a question of jurisdiction 
and of sovereignty and international relations. 

Senator Lauscue. Now, if you will proceed. 

Mr. Armstrong. We cannot subpena someone in a foreign country. 

Senator Carenarr. If you subpena them in this country and put 
them under oath with regard to their foreign operations, do you not 
always get the truth, or do you? 

Mr. ArmstronG. Sometimes we would like to be able to check it by 
other evidence. 

Senator Carenart. I see. 

Mr. Armstrona. Again, it is rather frustrating in cases where the 
testimony given to us may appear to be true, but also if one were of 
a suspicious mind, as a good investigator ought to be as a matter of 
professional quality, one would like to have corroboratory evidence. 
What could te better corroboratory evidence than the documents 
themselves. 

Senator Carenart. Suppose the director of a company was buymg 
stock in the company, through a Swiss bank, or some other bank. if 
he said he was not doing it you would have no way to prove it. 

Mr. Armstrona. That is the absolute kernel of this problem. 

Senator Carenart. Do you have any such instances of that at the 
moment ? 

Mr. Armstrone. I think that this case I mentioned a few minutes 
ago was one—the Western Auto Supply case. 

Senator Capenart. Do you have any other cases? 

Mr. Armstrong. I do not happen to think of any at the moment, 
Senator Capehart. 

Senator CaprHart. But when you go through your records on to- 
morrow, when we meet again, you might ? 

Mr. Armstrona. Of course, there are cases that we have—— 

Senator Caprenart. I do not mean cases that you have been able to 
prove, but—— 

Mr. Armstrrone. Where we would like to have such testimony. I 
think Mr. Woodside mentioned one this morning. 

Senator Capenart. That is all, Mr. Chairman. 

Senator Lauscnue. All right. If you will proceed. 

Mr. ArmstronG. Thank you, Mr. Chairman. For the guidance of 
the committee I believe I am at the top of page 14. 

In the majority of the cases involved in contested elections, in- 
formal procedures are employed to secure compliance with the rules, 
in the same manner which I described earlier with reference to the 
proxy statement and registration statement procedures generally. 

There are times and situations, however, in which it appears desir- 
able not to follow the informal procedures but rather to authorize 
formal investigations under section 21 of the Exchange Act and to 
employ the Commission’s subpena powers to compel the attendance of 
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witnesses, the production of records, and to make a record under oath - 
of the testimony taken. I think that sentence is directly responsive to 
the question. Senator Lausche asked a moment ago. 

In the 27 cases which I mentioned earlier, the Commission has 
authorized formal orders of investigation in 4 proxy fights, In 
addition to these 4, investigations h: 1d been ordered ear ‘lier in 2 other 
cases and had not been closed at the time these figures were compiled. 
I might mention that one involved a company, the former president 
of which last week pleaded guilty in Federal court in New York dur- 
ing his trial in a case which h: ad been referred to the Department of 
Justice by the Commission arising out of false reports filed by the 
company under the Exchange Act. 

In 1 of the 4 cases as to which an inve stigation was ordered during 
the current proxy season, the Commission recently petitioned the 
United States District Court for the Northern District of Ohio, east- 
ern division, for leave to intervene as party plaintiff in an action to 
enjoin violations of its proxy rules by an opposition group seeking to 
gain control of Lakey Foundry Corp., Muskegon, Mich. 

Investigation by the Commission st: aft Ls to the conclusion that an 
individual had been soliciting proxies in opposition to the manage 
ment in concert with an opposition Scieuddtes without having filed 
proxy material with the Commission and without disclosing the in- 
formation required to be filed in schedule 14B and a proxy statement. 
The court granted the Commission’s petition, and ordered a postpone 
ment of the meeting and enjoined the opposition group from further 
solicitation until the proxy rules had been complied with. 

Whether or not. the Cone authorizes a formal investigation 
during the earlier stages of a proxy contest, we have found that ac 
cusations of violations of the rules by one side or another in the later 
stages of a contest justify prompt inquiry under a formal order, In 
this way the Commission is in a position to act quickly to seek court 
action if that should be necessary to prevent fraudulent or deceptive 
solicitations or other violations of the rules. 

The fact that it is necessary to authorize a formal investigation, 
to examine books and records, examine witnesses and inquire formally 
into many aspects of different types of business transactions serves to 
illustrate the importance of expeditious, accurate and, in the proxy 
field, nonpublic enforcement methods. It is important, of course, 11 
order to prevent the dissemination of incomplete, misleading, and dis 
torted representations of one side or another to have some means to 
determine whether the representations being made are or are not 
truthful. Equally as important, sometimes much more difficult, is 
the matter of determining whether or not the charges sought to be 
made by one side with respect to the other side have basis in fact or 

are merely suspicion and rumor. 

It is import: int also that our procedures designed to test the ultimate 
fact of compliance or noncompliance with the law do not by publicity 
or otherwise become a vehicle to be employed to the advantage of one 
side or the other. 

As you know, preliminary proxy material is not made a part of 
the public file of the Commission. The definitive proxy statement- 
the one actually used and sent to security holders—after the prelimi- 
nary proxy statement has been ex xamined by the Commission—is filed 
as a public document with the Exchange and the Commission. 
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There are a number of reasons for this procedure. Since the proxy 
statement must be filed with the Commission at least 10 days prior 
to the date definitive copies are sent or given to secur ityholders, they 
frequently are filed in incomplete form ‘and sometimes before all ar- 

rangements involved are made final. Premature public disclosure 

could thus in many cases cause unnecessary injury and embarrass- 
ment to the persons concerned. 

Publicity given to proxy material prior to the time it had been 
tested against the rule requirements frequently would defeat the very 
objective the Commission seeks to achieve—the prevention of public 
distribution of false and misleading information. 

Finally, premature publicity would tend to make it more difficult 
to secure correction of faulty and misleading material and lead to ad- 
ministrative confusion, 

It is particularly important that in the proxy field any investi- 
gative work we do be done on a nonpublic basis unless and until the 
Commission may decide that the facts and circumstances warrant 
making some or all of the record public. Were the investigative 
process not thus guarded, the procedure would tend to lose its efiicacy 
and the public proceeding itself would become part of the arena in 
which the proxy contest would be fought—a role for the Commission 
which would be prejudicial to the maintenance of high standards of 
fair and adequate disclosure. 

The specific requirements of the amended rules, which inquire into 
relationships, financial arrangements, and the nature of interests, have 
aided materially in exercising a sort of automatic restraint upon 
wilder assertions and charges that frequently have been made. It is 
necessary, however, at times for the regulatory agency in order to give 
vitality to those rule requirements to follow the movements and activi- 
ties of the various persons involved almost constantly during certain 
stages of a proxy contest in order to ensure reasonable adherence to 
timely and truthful disclosures, 

The Commission authorizes the formal investigation procedure in 
those cases where there appears to be a likelihood of evasion or where 
the situation is so complex that in order to keep abreast of and under- 
stand the relationship of people and events, it seems desirable to make 

\ formal record. The whole process of securing fair, factual diselo- 
sure in a proxy contest is facilitated by the fact that the opposing 
sides watch each other’s every move and statement and are quick to 
bring to the attention of the Commission every complaint and criti- 

cism which may turn out to the advantage of the one or the disadvan- 
tage of the other. 

Finally, there is alw: avs the knowledge on the part of each side 
that the other side as well as the Commission may seek court action to 
stop-2 solicitation in violation of the rules or to compel a resolicitation. 
These various factors, it has seemed to us, in many cases have in the 
aggregate exerted strong compulsions upon contestants to abide by 
the rules. 

In the course of some proxy contests, the Commission has found that 
in some cases the initiation of a formal investigation has some bene- 
ficial results which might seem at first glance to be collateral to the 
proxy problem, but which in fact are merely part of a larger enforce- 
ment problem. 
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As a proxy fight progresses, there gradually accumulates in the 
public files more and more information concer ning the identity of par- 
ticipants, their background, their activities, financial arrangements, 
security ownership, all of which contributes to the end product of a 
fair and adequate proxy statement. This information is supple- 
mented by the reports filed under section 16 (a) of the Exchange Act, 
which show changes in ow nership in securities of those subjec t to the 
reporting requirements. It is also supplemented on occasion by peri- 
odic reports filed by any corporate participant on form 8—K, which 
is intended to reflect certain current events of importance in the busi- 
ness. We have found that the contestants are less likely to be delin- 
quent in the filing of such reports and that their contents are more 
likely to be adequate in the first instance when an active investigation 
is In progress, 

In fact, these reports are sufficiently significant and useful in a 
contest situation to have sugges‘ed to our staff the possibility that 
such reports should be filed with greater frequency and that perhaps 
their scope should be broadened, during any period in which a proxy 
contest is in progress. 

Of course, there is one problem which seems to turn up at some point 
in every proxy fight. It was alluded to by two of the witnesses who 
appeared before the committee in 1955 on behalf of their corporate 
employers, both of which had been involved in contests. It was the 
subject of considerable comment which I made in our previous appear- 
ances here, and I am referring to charges of concealed principals, 
fronts, hidden interests—nondisclosure of beneficial ownership. 

Many of the changes in the rules in 1956 were designed to require 
disclosures of beneficial ownership on the part of all contestants and 
the nature and extent of their financial interest in such ownership. 

The question of whether all members of an opposition group had 
revealed their relationships and associations in the Lakey Foundry 
case was the issue on which the Commission took legal action to 
compel compliance with the rules. 

I think it fair to say that we have been able to feel sure in the proxy 
contests so far conducted under the amended rules that the rule re- 
quirements have produced the basic facts concerning those persons 
who should be regarded as principals in the contests. Where we 
believed that those facts have not been fairly reflected, we have taken 
action, as in the Lakey and May cases. 

In reference to the May case, the decision in that case is contained 
in your record of last July. It is SEC v. May et al. (C. A. 2, Jan. 11, 
1956). 

Senator Capenart. You are talking about cases now that have been 
settled? You are not talking about cases that are pending? 

Mr. ArmstronG. That is correct, Senator C apeh: rt. And the deci- 
sions of the district court and of the Circuit Court of Appeals for the 
Second Circuit in the May and Lakey cases have been very helpful, 
and those decisions are set forth in your record. 

It sometimes occurs that we cannot trace particular blocks of securi- 
ties through a series of transactions if record or beneficial ownership 
at some stage resides in persons outside our Tynencnian. I would say 
however, that this problem has been more acute in the enforcement 
of the registration and reporting raiieeaints of the Securities Ex 
change Act than in the proxy area thus far. 
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We have had a number of cases involving violations of the Securi- 
ties Act in which large distributions of nonregistered securities have 
been made in this country illegally, where the existence of foreign 
ownership defeated our efforts to reach the persons primarily respon- 
sible for the crime. Thus, we encounter distributions of large blocks 
of securities by foreign nominees or foreign trusts where all persons 
reachable by our processes disclaim know ledge of beneficial ownership. 
In most of these cases, in the absence of some method of penetrating 
the veil of secrecy as to those persons for whom the foreign trust or 
agent is acting, we are left to inference and such circumstantial evi- 
dence as may be obtainable. 

In the cases in which we have inquired—and we have inquired both 
directly and through the State Department—with respect to owner- 
ship by certain Swiss financial institutions, we have been advised that 
it is contrary to the Swiss Penal Code to reveal information concern- 
ing agency or other fiduciary relationships between the institution 
and others. 

The principal effect upon the Commission’s work when a foreign 
person becomes important to the resolution of an enforcement problem 
is to lengthen and make more expensive and burdensome the investiga- 
tive process which then must proceed by more indirect means. It is 
rare in the course of bringing a case to a conclusion that there are not 
many persons who are : amenable to our processes upon whom pressures 

can be brought to bear under the statutes we administer to compel sub- 
stantial compli: ince with the law. Of course, that is not to say that 
we can reach and punish a wrongdoer outside the jurisdiction. That 
has always been an aspect of law enforcement which on occasion pre- 
vents equal justice. 

Senator Lauscuer. Let me stop you at this point. 

Mr. Armstrona. Yes, Senator Lausche. 

Senator Lauscur. You say [reading]: 

It is rare in the course of bringing a case to a conclusion that there are not 
many persons who are amenable to our processes upon whom pressures can be 
brought to bear under the statutes we administer to compel substantial compli- 
ance with the law. 

That means that you can trace down transactions through every 
source that might have available information, either of record or by 
way of conversation: but there do arise times where, to get the final 
link and the corroboration, you have got to go beyond it? 

Mr, Armstrona. That is exactly correct, Senator Lausche. 

Senator Lauscuer. And when you reach that point, you are in a help- 
less position ? 

Mr. Armstrong. We are blocked. And I think this paragraph which 
I just read is intended—we intended to give the impression that we 
are doing everything we can and that there is a good deal of informa- 
tion, even though for that final link we may be blocked, because I do 
not want to have the ae created that we are not getting any- 
thing done at all in this field; far to the contrary is the fact. 

Senator Carruarr. Has there been a big improvement since we 
brought this matter up in 1954? 

Mr. Armsrrona. Well, there is just no question about it. There has 
been a tremendous improvement, Senator Capehart. 
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Senator Lauscue. If I were in your position, I would feel helpless 
if I followed a transaction down to a point where I felt, this is where I 
learn the truth, and then was told that there is nothing I can do 
because the information lies in an area beyond my power to visit. 

Mr. Armstrone. I agree. 

Would you like, Mr. Woodside, to comment on the question Senator 
Lausche asked ? 

Mr. Woopsipr. Well, I would just reemphasize, perhaps, what the 
Chairman just said about the : approach that is taken in the handling of 
these cases. It is true when you run into a foreign ownership or a 
person, citizen, outside the country, that you cannot reach that person, 
and you frequently cannot reach the records held abroad. But I do not 
think the Commission is prepared to concede that its law-enforcement 
program has been defeated by that fact. And I can point to any num- 
ber of cases where the fact of violation has been established, the fact 
of responsibility for the violation has been established, and everything 
that you would expect us to do in the administration of these statutes 
has been done, except for one thing—and that is the apprehension of 
a person who fled the border. 

But I think that it is fair to say—well, it is a rare case, to my know!]- 
edge, where once we have set about to establish a violation, and once it 
has come to our attention that we have been so completely blocked 
by the foreign problem, that we could not pursue the case to its proper 
conclusion. 

I have nothing further to say. 

What it amounts to is, when you are blocked in one spot because of 
foreign ownership or a foreign person, there are usually other avenues 
you can pursue. They may take you a long time to do it, but you ulti- 
mately, in most cases, come out with the right answer 

Senator Lauscue. All right. 

Mr. Armsrrona. The so-called nominee problem is an attribute of 
our system and our business customs. The foreign nominee, of course, 

can be a very effective block to the investigator. For that matter, the 

domestic nominee can serve to disguise and conceal in many cases and 
to make it difficult and time consuming to ascertain underlying busi- 
ness facts. The nominee system also. complicates the mec hanies of 
proxy solicitation and places a heavy burden on brokers, dealers, banks 
and others. 

One of the problems which has caused the Commission some concern 
and for which no satisfactory solution has yet been reached involves 
the giving of proxies by brokers and dealers for listed securities regis- 
tered in their names but owned by their customers. 

And now we are turning, Senator Lausche, to section 14 (b) of the 
act. 

Section 14 (b) of the Exchange Act makes it unlawful for any mem- 
ber of a national securities exchange, or any broker or dealer who trans- 
acts a business in securities through the medium of any such member, 
to give a proxy with respect to a listed security carried for the account 
of a customer in contravention of such rules and regulations as the 
Commission may prescribe as necessary or appropriate in the public 
interest or for the protection of investors. The report on stock ex- 
change practices, which was issued by the Senate Committee on Bank- 
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ing and Currency at the time when the Securities Exchange Act was 
passed, in referring to section 14 (b), states [reading] : 


The rules and regulations— 


and here the committee was referring to the rules and regulations of 
the Commission— 

will also render it impossible for brokers having no beneficial interest in a se- 
curity to usurp the franchise power of their customers and thereby deprive the 
latter of their voice in the control of the corporations in which they hold 
securities. 

That is Senate Report No, 1455, 73d Congress, 2d session, page 77. 

The Commission has never adopted any rules under section 14 (b). 
The principal reason for this is the fact that the New York Stock 
Exchange and certain other principal stock exchanges have compre- 
hensive rules governing the giving of proxies by their members with 
respect to securities registered in the names of such members but of 
which they are not the beneficial owners. 

These exchange rules are fairly long and complex, and I will not 
attempt to summarize them here. In general, their principal re- 
quirements are (1) to require members to furnish proxy soliciting 
material to beneficial owners of securities registered in their names 
if reimbursed for the expense incurred, and in that connection to re- 
quest voting instructions from such owners; (2) to require members 
to give a proxy in accordance with any lustructions received from the 
owner of such a security: and (3) to prohibit members from giving 
proxies in respect to such securities except at the direction of the 
owner, unless (a) voting instruetions from the owner have been re- 
quested but not received and (2) there is no contest as to the corporate 
action for which the proxy is given and such action does not affect sub- 
stantially the legal rights or privileges of the security. 

Rule X-14.A-2, which is one of the proxy rules adopted under sec- 
tion 14 (a), also provides certain indirect controls over the giving of 
proxies by brokers and dealers in respect of securities carr ied i in their 
names, by ENO EE their solicitations to the proxy rules, including 
the requirement of a proxy statement, unless such brokers or dealers 
conform to specified requirements, including the requirement that 
they furnish all proxy soliciting material received by them to the 
beneficial owner, if reimbursed for the expense incurred, and in addi- 
tion to no more than impartially request voting instructions from the 
owner. 

In 1955 the Commission determined—— 

Senator Careuarr. Mr. Armstrong, will you yield there / 

Mr. Armsrronc. Yes, sir. 

Senator Caremarr. | find no place in any of these rules—maybe 
there is later on, but I do not find them so far—in which they are 
required to give the name of the beneficial owner. Why would it not 
be very simple ¢ 

Mr. Loomis. That is correct: they are not required to. 

Senator Carenarr, Why are they not required to; why should they 
not be? Why is it not very simple for them’ You go to all this 
trouble you have just been reading on this page, are put to all the 
trouble and expense, but vet when you get all through, you do not 
know who the beneficial owners are. Who checks up on the brokers 
to see that they follow the rules ? 
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Mr, Loomis. Well, as the Chairman was explaining, the provisions 
that he has summarized are the provisions in the exchange rules. 

Senator Carenart. I understand that, yes. 

Mr. Loomis. And the exchange rules do not require them to dis- 
close 

Senator Carpruart. My point is why should you not require them to 
do it? 

Mr. Loomis. Well, the Commission’s rules have not as yet been 
issued. I think the Commission might adopt a rule saying that the 
broker could not give a proxy if he did not disclose the name of the 
beneficial owner. I should think section 14 (b) would go that far. 
But in such case the broker probably would just not give the proxy. 

Senator Carrarr. Then he could not vote the stock. 

Mr. Loomis. That is right, the stock would not be voted. 

Senator Carenarr. Why would not the broker be perfectly willing 
to give the beneficial owner ? 

Mr. Loomis. I understand there is a sort of reluctance on the part of 
brokers to make generally available to the public the names of the 
customers for whom they own securities. 

Senator Carrnarr. They have to do it if they own 10 percent or 
more under any one issue. 

Mr. Loomis. Yes. But I mean their ordinary customer accounts. 

Senator Carprnart. You mean they do not like to do it. Do you not 
think they ought to be required to do it if they want to vote the stock in 
a management fight ¢ 

Mr. Loomis. Well, I do not think the Commission has reached that 
point; speaking personally, the problem is that if you impose such a 
requirement, it might have the effect of meaning that the brokers 
the stock in the name of brokers would not be voted at all, which would 
give the owners of that stoeck—— 

Senator Carenart. I do not think the stock should be voted if you 
do not know who the beneficial owner is. 

Mr. Loomis. Well, that is, of course, a question of policy. 

Senator Capenart. If I were a stockholder in a company and there 
was a management fight, I certainly would want to know who the 
beneficial owners of the shares that are voting were, either on my side 
or against me. 

Mr. Loomts. Yes. 

Senator Carpenarr. That is all, Mr. Chairman. 

Mr. Armstrone. In 1955, gentlemen, the Commission determined 
that consideration should be given to the adoption of a rule implement- 
ing the provisions of section 14 (b), in part because there are a con- 
siderable number of brokers and dealers who are subject to section 
14 (b) but who are not members of exchanges having adequate rules 
on the particular subject. 

On May 5, 1955, the Commission circulated for public comment a 
proposed rule X—14B-1 which would specify the conditions under 
which a member, a broker or dealer subject to section 14 (b) might 
give a proxy in respect of a listed security carried for the account of 
a customer. Many comments were received from interested persons 
and organizations, and a public hearing on the proposal was held on 
November 17, 1955, in conjunction with a hearing on certain proposed 
amendments to the proxy rules then under consideration. After 
analysis of the comments received, both prior to and at the hearing, 
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the Commission on April 17, 1956, circulated for public comment a 
revision of the proposed rule which was designed to meet certain of 
the objections made to the original proposal. 

I would suggest, Senator ‘Lausche, the introduction in the record 
at this point of a copy of Securities Exchange Act Release No. 5299, 
which contains the revised proposal. 

Senator Lauscug. Allright, that may be done. 

(See appendix, p. 157.) 

Mr. Armsrrona. Thank you, sir. 

A substantial number of public comments were received on the 
revised proposal, and we have had the subject under study since 
that date. 

The development of a sound and workable rule to implement sec- 
tion 14 (b) presents a number of difficult problems, including the 
following: 

(1) Section 14 (b) makes it unlawful for members, brokers and 
dealers subject to its provisions to give a proxy in respect of a listed 
security carr ied for a customer in contravention of Commission rules. 
It does not, however, require such persons to give such a proxy, or 
authorize the Commission so to require. Since brokers and dealers 
ordinarily have no great incentive to give such proxies, any rule 
which imposed substantial burdens or expenses on brokers and deal- 
ers giving such proxies might influence them to simply refrain from 
giving any proxy at all with respect to securities held for customers’ 
accounts. In view of the large number of shares which are held in 
brokers’ names, 2 number of issuers, that is, corporate issuers, have 
expressed apprehention that such a situation might make it difficult 
for them to obtain a quorum for ordinary meetings. 

Senator Capenart. Will you yield there, Mr. Armstrong? 

Mr. Armstrona. Yes, sir. 

Senator Carenarr. For me, that is the best reason in the world why 
you ought to have the rule, not to have the beneficial owners, because 
such a large percentage of the shares remain in the hands of the brok- 
ers that nobody knows who they are. But I always notice that the 
brokers when they want to can ‘easily get these shares together and 
go out and get the proxies and vote them. 

Mr. Armstrona. Well, Senator Capehart, | would say, sir, that I 
just do not think it is that simple. There are a great many situations 
where States laws require corporate action to be taken by, let us say, 
two-thirds or sometimes 70 percent of all of the stock outstanding. 
There are totally noncontested situations. There are types of situa- 
tions for the increase in the stock or perhaps for the mortgaging of 
the company property under a bond indenture. And it is a very diffi- 
cult thing for many companies to get in 6624 and, a fortiori, 70 percent 
of the stock outstanding to vote on that transaction. And if 5 or 10 
percent of the stock were held in “street name” and not voted, it would 
have a very adverse effect on American corporations to finance them- 
selves. 

And I think we must be very careful, Senator Capehart, not to 
indulge in any rulemaking in this area which would adversely affect 
the proper financing of American companies. And these companies 
that complain to us about the proposals we put out are responsible 
companies whose views have got to be considered. And it is with that 
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in mind that we have not adopted this rule. It is very difficult and 
not an easy problem. ' 

Senator Carenarr. I am not unmindful of the fact that it is not an 
easy problem, but I am not unmindful that it is a necessary problem 
to be solved. And it is the responsibility of this committee to help 
solve the problem. 

Mr. ArmstroncG. With that, I agree completely, sir. 

Senator Carenarr. And it is the responsibility of the Commission 
to cooperate with the committee in trying to solve this problem. 

Mr. Armstrrone. And that we endeavor to do at all times, sir. But 
I do not believe it is simply a question of the Commission’s sitting 
down and adopting the rule. We have got to know all the conse- 
quences of it. 

Senator Carrnart. There is no question of that. We certainly do 
not want to do anything that is unworkable. 

But you, on your own admission in your own statement—and ] 
could go back and read what Senator Lausche read—you admit that 
is a terrific problem, that you are frustrated, that you do not know 
how to handle the situation. 

Mr. Armstrronc. I am not suggesting we do not know how to handle 
the situation, sir. 

Senator Carrnarr. Yet you take the position that maybe there is 
no answer to this problem. 

Mr. Armstrronc. We are suggesting no frustration under section 14 
(b), Senator Capehart. Thisisseparate and apart 

Senator Carerart. It is part and parcel of the whole problem. It 
is part and parcel of proxy fights to ascertain the beneficial owners of 
the shares in these fights, because there is no question but that a big 
percentage, or large percent: ige, or at least a large number of shares are 
always held in brokers’ accounts, because they are being traded con 
stantly. And as I said a minute ago—and I will repeat it again 
these brokers have no trouble when there is a proxy fight of getting 
themselves organized, and then do what they want to when it becomes 
to the special interests of one side or another. We have a lot of inter- 
locking directorships in big corporations today, and I feel very pro 
foundly on this subject, even this one here. 

Senator Lauscne. Mr. McKenna. 

Mr. McKenna. If you are limiting your observations to proxy con 
test s—— 

Senator Carenart. That is what I am. 

Mr. McKenna. There may perhaps be some area where further 
exploration—— 

Senator Carenart. I thought I made it perfectly clear in my origi- 
nal statement this morning and all the statements that I have made, 
that we are only talking about where there is a proxy fight for man- 
agement. 

Beyond that, we have no interest in it it at all. 

Mr. McKenna. Only when there is a proxy fight ? 

Senator, may I interject one thought in here? Would it be possible 
to give consideration to treating stock held in “street names” as if if 
were Treasury stock and not counting toward or against the required 
percentage for a quorum under the State law? I am not asking for 
an absolute yes or no answer, but at least that is an approach. 





a 


JS 


O 


af 
w 


of 
1 
re 


ng 
1eS 
er- 
ro- 


her 


\gi- 
de. 
an- 


ible 
f it 


red 


for 


SEC ENFORCEMENT PROBLEMS 51 


Mr. Armsrrone. Certainly it should be considered. I think also 
there is one other thing which I might mention at this point for your 
consideration, whenever we are talking about disenfranchising stock, 
we must remember that that would be an exercise of power by the 
Congress in an area which has hitherto been left to the States. There 
are problems of intergovernmental relations involved in this. And 
we must not overlook that fact. The right of a person to vote in a 
corporate meeting is a right that arises under State law. 

Senator CareHarr. No question about that, but the man who is not 
the beneficial owner ought not to have the right to vote it. You are 
making the best argument in the world for what we are trying to do. 
You are just 100 percent right, that the beneficial owner is the fellow 
that ought to vote it. He, and only he, should vote it, and anybody 
else has no right and ought to have no right to vote it at all. 

Mr. Armsrrone. There is no— 

Senator Carenarr. Unless he is the nominee of the beneficial owner, 
and that is perfectly all right if you know who the beneficial owner is 
and he so states that he has nominated so and so; there is no question 
but what you are right about that. 

I do not care to belabor the subject. 

Mr. Watxiace. Mr. Chairman. 

Senator Lauscne. Yes. 

Mr. Watuace. Is it not a fact. Mr. Armstrong, that on the point you 
were raising with respect to these requirements for a certain percent- 
age of the stock to be voted, there would be a difficulty if you were to 
do what Senator Capehart wants done with respect to the voting of 
any stock. In the course of a proxy contest there is generally expected 
to be a large percentage of vote, naturally, so that if you should re- 
strict the disclosure of ownership to those cases where there are proxy 
contests, you would not have the difficulty which you were talking 
about any more than if you were not raising this requirement in regard 
to stock at all? 

Mr. Armsrrone. I think that is very well stated. You brought it 
out very well, better than I did. 

Mr. Watiace. | wanted to try toclarify the record. 

Mr. Armsrrona. I think that is very helpful, Mr. Wallace. And 
I think it should be understood by the committee that while I have 
been discussing section 14 (b) and our effort to make a rule on it, 
we are not limiting ourselves to the proxy problem; we are approach- 
ing the problem broadly. And it is not an easy subject. The fact that 
it is not easy is rather eloquently attested to by the fact that the Com- 
mission has never adopted a rule under that section of the statute. 

Senator Carrnarr. If there were no problems and it was easy, 
we would not be here today discussing it. The only reason we are 
here today is because we have a problem. 

Senator Lauscir. Proceed. 

Mr. Armsrrone. ‘The powers of exchanges over their members are 
considerably broader than those given to the Comission by section 
14 (b), and, as pointed out a minute ago, a number of exchanges af- 
firmatively require their members to give proxies under circumstances 
specified in the exchange rules. 

A second problem is that we think it is desirable that when brokers 
and dealers request instructions or otherwise take action concerning 
proxies respecting customers’ securities, it is desirable that those ac- 
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tions by brokers be impartial, particularly where proxy contests are 
involved. On the other hand, many customers may look to their brok- 
ers for advice in proxy matters, and reconcillation of these two con- 
flicting considerations is not easy. 

And a third problem, certificates for shares in “street names,” that 
is, registered in the name of a broker or dealer or his nominee, often 
circulate fairly widely among brokers, dealers and traders. The 
broker in whose name the shares are registered, and who is thus the 
person called upon to give a proxy, may ‘have no idea who the present 
owner is, or even where the certificate is, This creates difficult adminis- 
trative problems in framing a rule which will accomplish the con- 
gressional purpose with respect to such shares. Comparable problems 
are created where securities are loaned, pledged, or held by banks or 
other financial institutions not subject to the Commission’s jurisdic- 
tion under section 14 (b). 

Nothwithstanding these and other problems, we are continuing our 
efforts to arrive at a result which will fully accomplish the congres- 
sional purpose underlying section 14 (b). 

Now, that ends, gentlemen, the formal statement which we have 
prep: ired ; and I may say I think all of you have been extremely patient 
and gracious in listening to me and us, and we will be del ighted to 
have ¢ any help or suggestions that you can give us, and we are delighted 
to answer any questions that you gentlemen may have. 

Senator Lauscur. Are you or any one of your associates able to 
give to this committee the comparative situation existing in the finan- 
cial institutions of Switzerland concerning their present holdings, 
compared with those, let us say, of 1950? What I am trying to learn 
is whether there has become suddenly a great activity in particul: Wy 
foreign nations in the acquisition of American securities. 

Mr. Armsrronec. I think I would like Mr. Loomis, within his divi- 
sion, our Section of Economic and Statistical Research operations, to 
attempt to answer your question, Senator Lausche. 

Mr. Loomis. We could ascertain, or in fact, the committee could 
easily obtain from published sources issued by the Treasury Depart- 
ment the holdings of, and the increase of holdings and the purchases 
and sales, by nationals of Switzerland, but we do not have any 
information to break it down as between banks and other persons, in- 
dividuals, and so forth, in Switzerland. 

Senator Lauscur. Mr. McKenna, you prepared a paper. Can you 
answer that question / 

Mr. McKenna. Well, Senator, what I did along these lines, in try- 
ing to identify the magnitude of the problem, was to go to the sources 
Mr. Loomis has just mentioned, namely, the Treasury Department, the 
Federal Reserve System and the Commerce Department, and from all 
of them I have tried to glean the most recent available information 
as to the holdings of domestic stocks by Swiss nationals. I have tried 
in this compilation to pull out the specific figures which point up the 
problem and show in general the highly disproportion: ite amount of 
foreign trading in American securities that is handled through Swiss 
institutions. 

I do not mean to have that imply that the Swiss themselves are buy- 
ing up the United States. I think a word of explanation is in order. 
If we may, sir, I think it would be helpful for the committee to have 
these laid in the record for future study. 
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Senator Lauscur. They may be inserted. 

(See appendix, p. 161.) 

Senator Lauscne. May I ask what is the comparative situation with 
the years of 1949 and 1955, or the latest that you have 4 

Mr. McKenna. Senator, the latest we have on the net holdings of 
Swiss investors has been obtained from several sources. I think, 
briefly, if I can show the foreign holdings of United States domestic 
stocks in 1949 by Switzerland—and when I say “Switzerland,” that is 
significant only in that it means the record owners are residents of 
Switzerland; it does not at all imply that the beneficial owners are 
Swiss; they may be any foreign nationals or they may even be United 
States citizens. But at the end of 1949 the value of domestic stocks 
so held and attributed to Swiss owners was $522 million. By the end 
of 1954, that had risen to $1,353 million. By the end of 1955, there was 
a further rise to $1,796 million, on the basis of preliminary figures 
which are the best we now have available. 

I might also indicate that we have received a letter from Mr. M. 
Joseph Meehan, Director of the Office of Business Economics in the 
Department of Commerce, which, with your consent, sir, should be 
laid in the record. 

Senator Lauscue. It may be inserted. 

(The letter referred to follows:) 


DEPARTMENT OF COMMERCE, 
OFFICE OF BUSINESS ECONOMICS, 
Washington, D. 0., March 4, 1957. 
Mr. WILLIAM F.. MCKENNA, 
Senate Banking and Currency Committee, 
United States Senate, Washington, D.C. 


DEAR Mr. MCKENNA: Following your telephone call of March 1, 1957, I have 
reviewed my statement of July 18, 1956, before the Internal Security Subcom- 
mittee of the Committee on the Judiciary, on the subject of foreign investments in 
the United States, and find that the latest source for statistical information avail- 
able then was the Survey of Current Business for August 1955. 

Since that time we have published estimates of foreign investments in the 
United States in the Survey of Current Business for August 1956 (copy enclosed ) 
in table 2, page 18, and table 7, page 22. These figures show that at the end of 
1955 foreign long-term investments in the United States were valued at $12.6 
billion, of which $6.6 billion was invested in corporate stocks (at market value), 
$4.3 billion was invested in controlled enterprises (at book values), and the re- 
mainder in miscellaneous assets and claims of various kinds. 

Preliminary information now available for 1956 indicates that foreign net pur- 
chases of United States corporate stocks were about $250 million, larger than for 
any other postwar year. Over $200 million of these purchases were reported as 
being for European accounts. The market value of these securities also advanced 
during the year, so that by the end of 1956 the value of foreign holdings of United 
States corporate stocks was a little over $7 billion. Foreign investments in con- 
trolled enterprises increased by roughly $300 million in 1956. We would estimate, 
therefore, that by the end of 1956 foreign long-term investments in the United 
States reached a value of about $13% billion. 

As I mentioned in my statement of July 18, 1956, these estimates are based on 
benchmarks which are now considerably out of date. We hope at some time to 
be able to make a complete statistical study of this important subject, but the 
estimates given above may serve as an indication of the magnitudes involved. 

Sincerely yours, 
M. JoSEPH MEEHAN, Director. 

Mr. McKenna. This indicates that the total amount of foreign 
holdings of United States corporate stocks has been on the increase, 
and it does not particularly break it down into Swiss holdings as 
against others, but I think it is valuable for statistical purposes. 
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I would like to say one other thing in explanation; that is, that this 
is no new problem as far as Switzerland is concerned. Sw itzerland has 
long served as the international banking center for Europe and for 
other portions of the world. The Swiss history, itself, lent itself to that 
type of development because, as you know, they are trilingual. In 
addition to that, they have maintained successive neutrality in a series 
of wars. And for that reason, coupled with the fact that there has 
generally been a lack of exchange control in the flow of francs out of 
Switzerland, Switzerland itself has become an established area for 
trading of foreign securities, not only in the United States but in other 
foreign areas. 

Even the Swiss nature itself, filled as it is with strong views toward 
independence and a strong cantonal system as against a strong central 
government, lends itself to this form of government and protecting 
the identity of business clients of Swiss institutions. 

I do not want it to be implied that this has happened overnight in 
Switzerland. It has been going on for years and years. In addition 
to that, I think it is of interest, to end ‘on a light touch, to note this 
publication, put out by ara nationals in Switzerland, the authors 
being Dore Ogrizek and J. G. Rufenacht. In this book entitled 
“Switzerland,” there is a aaa that the first empire in France 
brought a flood of people into Geneva, Switzerland, and at that time, 
it said, “The Geneva banking houses were already well known in 
those days. 

It says further, that Voltaire’s remark was much quoted: “If you 
see a Genovese banker jump out the window, be sure to follow him, 
for there is money to be made.” 

So I think we have something that is not a new practice, but rather 
something that has been going on over the centuries. 

That ar as much as I have to say at this time, sir. 

Mr. Armstrone. Mr. Chairman, I would also like to ask 

Sen: tor Lauscne. Mr. Armstrong, would you answer me this ques- 
tion. Based upon your experience and what has been happening in 
the last several years, are you becoming concerned that this technique 
of buying, of an American buying through a foreign bank, is grow- 
ing in volume? First of all, is it being done? 

Mr. ArmstronG. I think the answer to your question is “ Yes.’ 

Senator, for the record, may I refer to the answer to Senator Leh- 
man’s question No. 28 which was submitted earlier, which gives some 
additional information on foreign holdings, which I did not have at 
hand as youasked a question. But it is in the record. 

Senator Lauscur. Oh, I see. Is that in Senator Lehman’s list ? 

Mr. Armstrona. It is the answer to question No. 28 in his list. We 
have got some statistics on it. 

Mr. Wauiace. Mr. Chairman. 

Senator Lauscne. Yes, sir. 

Mr. Watiacr. May I ask a question? Mr. Armstrong, I have a 
copy of the Harvard Law Journal for Thursday, February 21, 1957, 
in which there is an article by a Mr. J. Raymond Dyer, who is in- 
volved in a proxy contest of recent date, concerned with the Union 
Electric Co., of St. Louis, Mo. I wonder if I could give you the 
article and get the SEC’s reaction to it for this reason, that this is a 
proxy contest and with respect to your new rules, how these are work- 
ing out, in this case. 
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The committee is interested in the Union Electric Co. for another 
reason, as you perhaps know. 

Senator LauscHe. Speak into the microphone, will you, please. 

Mr. Watrace. The committee is interested for another reason in the 
Union Electric Co. of St. Louis. It was involved in the Illinois in- 

vestigation last fall. Senator Fulbright directed a letter to the SEC, 
dated November 21, 1956, in which ‘he asked if you were going to 
investigate the payment by the Union Electric Co. of | $35,000 to 
J. Roy Browning, who was an attorney with Mr. Hodge. 

Mr. Armstrona. When did he send me that letter? 

Mr. Watiace. November 21, 1956. You were gone at the time, and 
the letter was replied to by Mr. Orrick. 

Mr. ArmstroneG. I see. Yes. I thought you said February. I 
am sorry. 

Mr. Watiace. No, November 21, 1956. 

Mr. Orrick’s letter of reply, which I would also like to have in 
the record, dated November 29, stated that the Commission was in- 
deed investigating this situation and would let us know the outcome 
of that. Could you tell us—— 

Mr. Armstrona. That is correct. 

Mr. Watiace. Yes, sir. Could you tell us the present status of that 
investigation ? 

Mr. ArmstronG. The investigation is continuing, and I can say 
that the investigation was ms ade conte mpor aneously, and to some ex- 
tent in coll: aboration, with a grand jury investigation that was con- 
ducted by the United States attorney in Spr ingfield, Ill.; and we have 
not yet come to our final decision in the m: itter, so further than that 
[ cannot go. 

Mr. Watuace. They are still under investigation by the SEC? 

Mr. Armstrona. It is under investigation, and we hope to conclude 
it soon. 

Mr. Watiace. Would you let the committee know as quickly as 
you do complete the investigation ? 

Mr. Armsrrona. I will. But the question, of course, before us is 
whether or not we will recommend to.the Attorney General whether 
any criminal acts appeared in the case, and it will take a little while 
to be sure that we have followed down every avenue on that very 
complex and difficult matter. 

I would like to answer your first question about the proxy fight in 
the Union Electric Co. by asking the chairman if we may hold the 
record open for insertion in it—we will try to get it over here today— 
of an order which the Commission entered ; a da ay or so ago, under the 
Public Utilities Holding Company Act, in which, under the very di- 
rect regulatory provisions of that act, we took jurisdiction over that 
proxy fight. We entered an order requiring certain things to be done 
and certain things to be refrained from being done by both the Union 
Electric Co. and the opposition group without specific approval by 
the Securities and Exchange Commission. We have a much more di- 
rect regulatory jurisdiction under the Holding Company Act than we 
do under the Securities Exchange Act. And I can assure the com- 
mittee that we are right on top of that case. 
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(The order referred to follows :) 
(Holding Company Act Release No. 13399) 
UNITED STATES OF AMERICA 
before the 
SECURITIES AND ExCHANGE COMMISSION 
February 27, 1957 
In the Matter of Union Electric Company 
File No. 68-167 
(Public Utility Holding Company Act of 1935) 


NOTICE OF AND ORDER UNDER SECTION 12 (E) OF THE ACT REGARDING SOLICITATIONS 
OF PROXIES 


The Commission has been informed by Union Electric Company (“Union”), a 
registered holding company, that it proposes to solicit the proxies of its stock- 
holders in regard to the annual meeting of such stockholders to be held on April 
20, 1957. At such meeting Union anticipates a proxy contest and Union desires 
prior to the meeting to make several solicitations of its stockholders in order to 
present the position of its management. 

Union and certain of its common stockholders have filed with the Comumis- 
sion preliminary solicitation material pursuant to Regulation X—14 promulgated 
under the Securities Exchange Act of 1934 in anticipation of the soliciting of 
Unon’s security holders in connection with the forthcoming annual meeting. 

The staff of the Commission has advised the Commission that on the basis of 
its examination of the preliminary solicitation material referred to above and o1 
other information contained in the Commission’s files it is indicated that substan- 
tal questions of law and fact are presented by the intended solicitations under 
the standards of Section 12 (e) of the Public Utility Holding Company Act of 
1935 (“‘Act’’). 

In view of the foregoing it appears to the Commission that, in addition to 
compliance with the requirements of the rules of the Commission promulgated 
under Section 12 (e) of the Act, for the purpose of expediting solicitation of 
proxies in ordinary situations, it is appropriate in the publie interest and for 
the protection of investors and consumers to require Union and all other persons 
desiring to solicit Union’s security holders in connection with the company’s 
next annual meeting to comply with the provisions of Rule U-—62 under the Act. 

WHEREFORE IT IS ORDERED AND NOTICE IS HEREBY GIVEN that, pending the further 
order of the Commission, Union and all other persons be, and hereby are, pro 
hibited from soliciting by use of the mails or any other means or instrumentalities 
of interstate commerce, or otherwise, any proxy, power-of-attorney, consent, or 
authorization regarding the voting of any security of Union in connection with the 
annual meeting of Union’s stockholders scheduled to be held April 20, 1957, un 
less pursuant to a declaration, filed under Section 12 (e) of the Act and Rule 
U-62 promulgated thereunder, which has become, or shall have been permitted 
by the Commission to become, effective. 3 

IT IS FURTHER ORDERED that the Secretary of the Commission serve copies of 
this Notice and Order by registered mail on Union, J. Raymond Dyer, and 
Naney Corinne Dyer and that notice shall be given to all other persons by gen 
eral release of this Commission, which shall be distributed to the press and mailed 
to the mailing list for releases issued under the Publie Utility Holding Company 
Act of 1935, and by publication of this Notice and Order in the Federal Register. 

By the Commission : 

Orvat L. DuBots, Secretary. 


Mr. Watxiace. Mr. Chairman, may I 

Senator Lauscue. Let us not get diverted from the kernel of this 
discussion here, if we can avoid it. We are going to close, and there 
are some questions that I want to ask for the purpose of getting them 
assembled into one part of this record. 

The letters discussed by Mr. Wallace may, without objection, be in 
serted in the record at this point. 
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(The letters referred to follow :) 


UNITED STATES SENATE, 
COM MITTEE ON BANKING AND CURRENCY, 
November 21, 1956. 
Hon, J. SINCLAIR ARMSTRONG, 
Chairman, Securities and Eachange Commission, 
Washington, D.C. 

Dar Mr. CHAIRMAN: Newspaper reports which have been brought to my at- 
tention indicate that the Securities and Exchange Commission has decided to in- 
vestigate the alleged contributions by Union Electric Company of Missouri to Mr. 
J. Roy Browning or Mr, Orville 8. Hodge which were indicated in the ledger kept 
by Mr. Edward A. Hintz with respect to the so-called envelope account of Mr. 
Hodge. 

I should appreciate your advising me whether the Securities and Exchange 
Commission has decided to investigate this matter and, if so, when you expect 
to have a report of the investigation. 

For your information, L enclose copies of the hearings held by this committee 
on the Illinois banking situation, in which the testimony of Mr. Hodge and others 
concerning the envelope account is set forth, together with a photostatie copy of 
the Hintz ledger. If there is any further material or information we can supply, 
please let me know. 

The committee will, of course, wish to have a copy of your report, which I 
trust will be available in the near future. 

Sincerely yours, 
J. W. Futsricut, Chairman. 


SECURITIES AND EXCHANGE COMMISSION, 
Washington, D. C., November 29, 1956. 
Re Union Electrie Co.—File No, U-124. 
Hon. J. W. FULBRIGHT, 
Chairman, Committee on Banking and Currency, 
United States Senate, Washington, D.C. 


DEAR SENATOR FULBRIGHT: In the absence of the chairman I would like to 
reply to your letter of November 21 concerning our investigation of alleged con- 
tributions by Union Electric Co. to Mr. J. Roy Browning or Mr. Orville E. Hodge, 
and to thank you for the copies which you forwarded of hearings held by the 
Committee on Banking and Currency. Our staff is studying these volumes with 
great care in search of information helpful in our present investigation. 

This Commission ordered a private investigation into these alleged contribu- 
tions to determine primarily whether there has been a violation of section 12 (h) 
of the Public Utility Holding Company Act of 1935. That section, as I am sure 
you know, does not make unlawful the hiring of a lobbyist or a legal representa- 
tive in connection with legislation before a State legislature. The section makes 
unlawful only contributions “in connection with the candidacy, nomination, 
election, or appointment of any person for or to any office or position in * * * 
any political subdivision of a State,” and “any contribution to or in support of 
uny political party or any committee or agency thereof.” 

After ordering our investigation we learned that the United States attorney 
for the district in which Springfield, Ill., is located intended to bring this matter 
before a grand jury in the then very near future. We have conferred and co- 
operated fully with this United States attorney, whose name is Mr. John B. 
Stoddart, Jr., and one of our staff attorneys is presently participating with him 
in the grand jury proceedings that are currently in progress in Springfield, 111. 

It is impossible at this time to predict with any accuracy the result of these 
proceedings or the date of their completion or what, if any, report will be ap- 
propriate upon their termination. We will, however, be pleased to send you 4 
copy promptly of any report that is released by this Commission. 

Sincerely yours, 
ANDREW DOWNEY ORRICK, Commissioner. 


Senator Lauscur. Mr. Armstrong, you expressed your concern 
about “boilershop operations.” Your 22d annual report comments 
on the enforcement problems you encountered due to “boilershop op- 
erations” for the distribution of highly speculative securities. 
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Would you, Mr. Armstrong, outline briefly for the record the nature 
of these operations and the problems they cause? First, can you tell 
me how the term “boilershop” or “boilerroom” operation was given to 
describe these transactions ? 

Mr. Armstrone. Certainly. If I may, I would like to yield to 
Commissioner Sargent, because most of them were up in New York, 
and he can give you a very dramatic description of them. 

Senator Lauscrn. All right, let us have them. 

Mr. Sarcent. Mr. Chairman, the word “hoilerroom” has been used 
to describe the high-pressure salesmanship that goes on in one of these 
“boilershops.” It is likened to the same sort of pressure that you find 
in the boilerroom; therefore we use the term. 

I can give you some concrete illustrations as to how large that nrob- 
lem was. Last summer we went into several of these “hoilershops” 
and we took off the names of about 50,000 purchasers. We then cir- 
culated a circular, a request for information, to about 24,000 of those 
persons, and then teok a sampling of some 350 of those purchasers 
throughout the United States. In the case of the 24,000 purchasers, 
we discovered that they had purchased securities which had not been 
registered, either because they were issued pursuant to an exemption 
or pursuant to our rule No. 133, valued at approximately $30 million. 
And the market value of those securities today represents a value of 
something like 29 or 30 cents per dollar. Those “boilershops” in the 
sales of those $30 million of securities made total profits of about 
$4,500,000. 

And to show you the method of their operation, their telephone 
bills—that is, their long-distance telephone calls—were in excess of 
$425,000 alone. And the profits, of course, were shared by the sales 
men. And we found that in the “boilershops” of New York there 
were approximately 450 salesmen alone, many of whom had criminal 
recor ds. 

To give you one illustration, we saw one man who was sitting in a 
booth—we called it a “hood”—and was talking into the phone and 
was all covered so that the background noise, the din, which is part 
of the “boilershop” operation, could not be heard; and he was talking 
to customers all over the United States. We asked him if he had 
been in trouble with the law over the last 10 years, and he said, “No.” 
So we asked him the next question as to what he had been doing for 
the last 10 years, and he said he was out in Leavenworth on a c -harge 
of larceny. So no wonder he had no trouble with the law when he 
was out there in Leavenworth. 

So that is the kind of person we continually find in this securities 
business. It isa big proble m. 

Senator Lauscur. To what extent does the “boilershop” operation 
originate in Canada? 

Mr. Sargent. Well, Mr. Armstrong mentioned that. The ones 
that IT was talking about are ones that we have recently seen in the 
New York City area 

Senator Lavscrr. Have instances come to your attention where 
the telephone calls came from Canada to citizens of the United States 
offering securities for sale ? 

Mr. Sargent. Yes, sir, we have. I think Mr. Armstrong would like 
to take that. 
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Mr. Armsrrone. Well, I just thought I might indicate to you, Sen- 
ator Lausche, as I did in response to Mr. Wallace’s question, that it 
is a problem that has moved east of Ontario and Quebec and moved 
west ; right now our principal problem is out west in some of the west- 
ern Provinces. 

We have been having some excellent cooperation from provincial 
officials, but nevertheless it is a very serious problem. Within the last 
month, I and one other member of the Commission, a different mem- 
ber in a different portion of the country, have been out in that western 
part of the country. 

Commissioner Orrick has been out in the Denver region. I, myself, 
have been in San Francisco and Seattle, where we have offices, Com- 
missioner Sargent in Chicago, and several of us in New York, attempt- 
ing to get an up-to-date appraisal from the region administrators right 
in the field as to how that situation is. And it is very bad in the region 
covered by our Seattle regional office, and it is reasonably bad with 
respect to our Denver office at the present time. 

I might mention, Senator Lausche, that on this “boilerroom” prob- 
lem we have thrown these investigations in, and we have taken what- 
ever administrative and legal steps we could possibly take to deal 
with it. We have the right to revoke brokers’ and dealers’ licenses for 
violation of any of the rules of the Commission, under the Exchange 
Act. We have had a large number of revocation proceedings. We 
have also been in a Federal court for preliminary injunctions, just as 
soon as We find out about a situation of this kind going on. And a 
number of these houses in New York have been closed up by prelim- 
inary injunctions we got in Federal court. 

Furthermore, we have got a lot of criminal proceedings coming 
along that are in the mill. And we have had more injunctive cases 
in the first 8 months of the present fiscal year than we had in the entire 
fiscal year 1956. 

Senator Capenart. Mr. Chairman, will you yield / 

Senator Lauscur. Yes, sir. 

Senator Capenart. Do you need new legislation to cover this sub- 
ject ( 

Mr. Armstrona. I do not believe that we need new legislation with 
respect to American “boilerrooms,” per se. We have got a problem 
in this Canadian area because of the adverse decision in the extradi- 
tion case. 

Senator CaprHartr. You do not need new legislation; you will be 
able to clean this up under existing law 4 

Mr. Armsrrone. I do not want to promise to clean it up. When 
you get into this Canadian problem, I do not think I can promise 
you that, sir, because we have got that extradition case decision staring 
us in the face. And because of all the problems of getting information, 
getting evidence, that exist when you are dealing with situations aris- 
ing in another country. 

I think I can represent faithfully to this committee, Senator Cape- 
hart, that in respect to domestic “boilerrooms” we not only can knock 
them out, but we have made a very substantial dent in them. There, 
it is a problem of staffing of the Commission. I do not believe you 
can visualize just by the figure, but think of what it means to analyze 
24,000 customer accounts. You have got to have investigators, and 
that means people working in our New York regional office to analyze 
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the accounts. You have got to write subpenas and write reports, and 
utlimately you have got. to write reports to the Attorney General. 
But because the statute provides that we do not have any right to go 
before a grand jury, that is up to the Attorney General. And we have 
to refer those cases, after they have been developed, to the Attorney 
General. We have wonderful cooperation from the Department of 
Justice and good cooperation from the local United States attorneys 
around the country. But it is a tremendous physical problem. 

Senator Lauscue. All right. Now, let us get to this subject of 
“front-end loading.” Will you identify the nature of that trans- 
action ¢ 

Mr. Armsrronec. Yes,sir. I think I would like to ask Mr. Woodside 
to describe a good “front-end-load” case. 

Mr. Woopsine. Yes. 

Mr. Armstrone. Well, what you mean, Senator Lausche, is what 
we have called a “front-money racket” ? 

Mr. McKenna. No. 

Mr. we. Oh, it isnot? I misunderstood. 

Mr. McKen This is the “front-end loading” problem on special 
purchase sean 

Mr. Armstrona. The investment company matter ? 

Mr. McKenna. Yes, sir. 

Mr. Armsrrone. Mr. Woodside will answer your question, Senator 
Lausche. 

Senator Lauscue. Yes, sir. 

Mr. Woopsinr. Senator, certain types of investment contracts are 
sold to the public by the sponsors or underwriters of investment com- 
panies. The contracts contemplate the payment by the purchaser of 
sums of money in installments over a per iod of time. It may be 5 years, 
10 years, 15 years. The money so paid in is employed to buy securities 
which underly the investment trust contract. Usually there is a service 
charge or a sales charge charged by the seller which comes out of the 
installment payments made by the purchaser. 

Where those sales charges are bunched so that they fall heavily upon 
the early installments, there has come to be—they have come to be 
known as a “front-end load” type of contract. 

Senator Bus. What kind? 

Mr. Woopsipr. “Front-end load.” 

Senator Busn. “Front-end load”? 

Mr. Woopsine. Yes. 

Now, there are provisions of the Investment Company Act of 1940 
that control the maximum amount that may be deducted during the 
first year on such an installment contract. I forget just what it is. 1 
think it is not in excess of 50 percent. But in any event, that is the——— 

Senator Lauscue. All right. What happens that causes you con- 
cern; when a transaction of this type goes sour, can you describe what 
vou have found to be the experience ? 

We will say that Iam a person asking you for advice, IT am an ordi- 
ary worker, and somebody calls me and wants me to buy stock in a 10- 
year installment payment plan and the initial moneys which IT pay 
shall go toward the payment of services and fees. What are the 
dangers to me ? 

Mr. Woopsipr. From the point of view of the administration of the 
securities acts, there are two statutes involved. In the first place, those 
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investment contracts probably will have to be sold under a registration 
statement under the Securities Act and a prospectus deliv ered to the 
purchaser. If that prospectus is properly prepared, it will clearly set 
forth the terms of the contract, the purposes for which the purchaser’s 
money will be employed, and a full modes of all fees and expenses 
and services which are deducted and the time and the amounts of those 
deductions. That prospectus is required by law to be supplied to every 
purchaser, 

Now, it may be that in the sale of such a contract oral representations 
will be made which will deceive the purchaser or lull the purchaser into 
believing he is getting something other than that which is described in 
the prospectus. It may be that that is what you have in mind when you 
speak of : abuses. 

The other problem which the Commission has arises under the In- 
vestment Company Act of 1940, and there are certain limited areas in 
which the Commission has regulatory supervision over people engaged 
in the investment company business, and I believe there is a provision 
in the statute which governs the deduction of the sales load in the 
“front end” companies. I do not have it quite at my fingertips. 

Mr. Urietn. Section 27. 

Mr. Woopsipe. Section 27. 

Now, I cannot, Senator Lausche, from memory, give you a case 
which illustrates an abuse. AJ] I can say is that the Commission and 
its staff recognized that to the extent the investment contracts of that 
character are sold, where there is a very heavy proportion of the pur- 
chaser’s money being employed in the early stages of the contract for 
fees and expenses, rather than for investment purposes, that it just 
becomes more and more necessary that that be clearly spelled out, 
more necessary perhaps than in the case where there is the conven- 
tional and smaller underwriting commission which is taken out in 
equal amounts over the life of an investment. 

Mr. McKenna. May I ask Mr. Woodside to clarify the record ¢ 

Is it not true also that, in the event the purchaser of such a special 
purchase plan decides to anticipate the payments called for under the 
contract, the net effect is merely to pay up the service charges and 
fees at an earlier date than the contract itself really calls for or an- 
ticipated, and therefore instead of getting any benefit out of antici- 
pating payments in the form of acquiring additional securities, the 
person, in effect, is merely helping to pay the service fees and charges 
at an earlier date than he would have otherwise been required to ‘do 
under the contract ¢ 

Mr. Woovsipe. Well, I think the answer to that would depend upon 
the rapidity of the anticipated pay-ups and at what stage it was done 
in relation to the deduction with the whole load. 

Mr. McKenna. That is right. I may say, Mr. Chairman, that this 
stems from cases—a case; I should be exact on it—which has come 
to the attention of the staff, involving one of these “front-end load- 


ing” contracts. And I think it really involves the policy question of 


whether or not it is wise from an economic standpoint sometimes for 
people to participate in these programs. In other words, they ought 
to investigate them before they go ahead and sign up committing 
themselves for a 5-year or 10-year period. 
Mr. ArMsrronG. Senator Lausche / 
89645—57—pt. 1 5 
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Senator Lauscur. Yes, sir. Z 

Mr. ArmstronG. May I have a moment to say two things? First, 
completing the response to Mr. McKenna, the Commission has re- 
ceived a memorandum from Lawrence M. Greene, who was Assistant 
Director of our Division of Corporate Regulation, which is the divi- 
sion that aids us as well as the Division of Corporation Finance, in 
connection with the Investment Company Act, on the question which 
Mr. McKenna has raised. We would like to offer it for the record. 

Senator Lauscne. Very well. Without objection it will be inserted. 

(The memorandum referred to follows :) 

FEBRUARY 28, 1957. 
Memorandum 
To: The Commission. 
From: Lawrence M. Greene, Assistant Director, Division of Corporate Regu- 
lation. 
Re periodic payment plan certificates issued by the Potomac plan. 
Subject: Inquiry by Senate Committee into possible legislation. 

William McKenna, counsel for the Senate Banking and Currency Committee. 
came in on February 21, 1957, at Mr. Uriell’s suggestion, to discuss with me a 
complaint that had been made in connection with the sale of a periodic payment 
plan certificate issued by the Potomac plan.’ The certificate holder had com- 
plained to the committee that she had made payments of about $200 and that a 
large portion of it was subject to deduction for sales charges and custodian fees. 
There was no question that the certificate set forth all the deductions clearly but 
apparently the certificate holder had failed to read all the terms. Apparently she 
was not encouraged to read the certificate or the prospectus and in fact may have 
been induced to omit reading them. She was extremely upset when she realized 
the amount of sales charges that had been deducted and the loss involved if she 
should cancel her certificate. The point that the committee is raising is whether 
additional legislation is needed in this area in order to tighten up the Securities 
Act or the Investment Company Act or to protect the public. Mr. McKenna 
stated that there might be a question or two covering this particular subject at 
the hearing on March 5, 1957. 

I advised Mr. McKenna that if there were any misrepresentation or fraud 
involved in the sale of the Potomac-plan certificates we should like to be in 
formed. I told him we would make an immediate investigation and would like 
to have the facts, including the name of the complainant and the name of the 
salesman. Mr. McKenna said he was not sure whether there was any actual 
fraud or misrepresentations involved. 

Mr. McKenna asked whether we had adequate control over salesmen. I pointed 
out that we had the fraud sections of the various statutes insofar as oral sales 
presentations are concerned. I asked him whether he was thinking of any direct 
supervision over salesmen and he indicated he was not. I referred to the current 
legislative program of the Commission which is directed to a strengthening of the 
Commission’s enforcement powers. 

Mr. McKenna asked whether there should be any further limitations on the 
sale of periodic payment plan certificates. At present, section 27 limits the sales 
load to 9 percent and provides that not more than 50 percent of the first 12 
payments may be deducted for sales load.’ I indicated that any further limita 
tion was a policy matter for the Congress and the Commission and I did not wish 
to comment on the matter. I did point out, however, that when Congress had 
the Investinent Company Act before it in 1940, there had been a sorry record of 
losses by investors who terminated their plans in the first year or so. At present, 
perhaps due to better selling practices and more prosperous times, investors stay 
with their plans longer and the overall record shows an aggregate profit in many 
eases. 

1 also pointed out that any further limitations whieh would cut down the 
“front-end load” would probably force the periodic payment plans out of busi- 


1 Under this plan, the purchaser accumulates shares of Potomac Electric Power Co. stock 
with net payments. 

The sales load of the Potomac plan is in facet much less than 9 percent, amounting to 
6.6 percent of total payments. The custodian charges bring the total percentage to 9.1 
percent. The plan is a 5-year plan with minimum payments of $20 each out of which $5, 
or 25 percent, is deducted for sales load from each of the first 12 payments. Under a 
$1,200 payment plan, $79.20 is sales load and $30 is custodian fees : 
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ness. The reason is that salesmen could not make a living if they had to be paid 
out of a sales charge limited to 9 percent of a $10, $15, or $20 payment; nor 
could the underwriter undertake to make advances to salesmen against future 
commissions, particularly since the plans might be terminated at any time. 

I pointed out further that where the matter was relevant, the prospectus for 
the periodic payment plan contained a comparison between the cost of purchas- 
ing the underlying securities through the periodic payment plan and through 
another type of program, such as the usual systematic investment plan of most 
mutual ‘funds.’ If the periodic payments are fairly large—$75 to $100—it is 
probable that the sales cost would be less if the mutual fund shares were pur- 
chased directly through a systematic investment plan; and the risk of loss as a 
result of early termination of the plan is not present. This is something that can 
be observed by a reading of the prospectus. 

Mr. Armsrrona. Lawrence Greene, incidentally, is one of our sen- 
ior staff members who has just been the recipient of a very great 
honor; namely, he has been awarded one of the Rockefeller Public 
Service Awards for 6 months of foreign travel. He is one of the great 
people in the Government in his field. 

Senator Capehart, 1 do not want the answer to your question about 
whether any legislation is needed to carry the connotation that I be- 
lieve no legislation is needed in the securities field. We are coming 
jorward with a program of legislation which the chairman of this 
committee and the chairman of the Interstate and Foreign Commerce 
Committee of the House of Representatives has authorized us to dis- 
cuss preliminarily with industry groups and members of the public. 
We hope to have that submitted to you gentlemen by the first. of April. 
And we believe that legislation is vitally needed to shore us wp in the 
enforcement area, 

For that reason, I am not emphasizing further at this moment one 
of the problems that we have, because it is mentioned in the first 
seven pages of our annual report, in regard to the evasion or avoid- 
of the law pursuant to claimed exemptions. But that is a very serious 
problem. 

We have got a problem under the so-called no sales rule. but I will 
not burden you with it at this time. But that may need some legis- 
lative assistance. 

Senator Lauscusr. I want to ask Mr. Woodside a question. TI think 
there is a seeming disparity between your position and Mr, Arm- 
strong’s. There may not be. But it is rather vigorously said that, 
eventually you are able, under your present powers, to run down the 
facts and ascertain the truth, even though at the beginning you are 
frustrated because those who have the information are in a foreign 
country. 

Am [ to understand that you do not now have any case pending or 
any situation in existence where you are encountering trouble in as- 
certaining the facts of ownership ? 

Mr. Woopsipr. No, sir. And I do not believe that there really is 
any difference between the Chairman’s statement and mine. I believe 
the Chairman testified that, with reference to the “boiler room” oper- 
ation, that if it was one operating entirely in Canada by telephone into 
this country, it, for all practical purposes, was impossible for us to 
reach them under our processes. And I think that is right. And to 
the extent that in the other aspects of the Commission's work that 
we have registration of securities under the Securities Act or report- 


_*In the case of the Potomac plan, the difference in cost between purchasing Pepco stock 
directly and through the Potomac plan is explained in the prospectus. 
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ing, filing of financial reports under the 1934 act; the filing of section 
16 (a) reports under the 1934 act, or in dealing with proxy matters, 
if the entire matter is outside the jurisdiction, obviously we are 
blocked. 

Senator Lauscue. All right. That is it. 

That is, if you had some person with a bad purpose, if he were within 
the country and had all of his papers here, your ability to reach him 
and find out the truth is simple. If that same person wanted to avoid 
your penetrating power, what he would do is act in another country ¢ 

Mr. Woopsipe. Correct. 

Now, perhaps I was oversimplifying the problem when I was testi- 
fying. All I meant to indicate was that in the vast majority of these 
cases there is somebody, either a broker, dealer, director, a company 
underwriter, somebody here that you can reach that will give you a 
lever from which you can proceed. 

Senator Lauscne. Mr. Woodside, I understood that. ‘That is, you 
feel that in the course of time something will develop somewhere, some 
means is available, under which you will find out the truth. I think 
that is probably true in a great many cases. 

Mr. Armsrronc. In that context, Senator Lausche, I would like to 
emphasize that I have never felt that there was any difference of 
evaluation between Mr. Woodside and myself on this subject. And I 
think, as I attempted to indicate, it is extremely important for the 
committee not to get the impression that the enforcement of the prox) 
rules has broken down. It has not. And these figures indicate what I 
think is a very tremendous record of accomplishment by the Commis- 
sion under these statutes in getting forward an enormous amount of 
information into the public domain and having it supplied to security 
holders. And I think there has been tremendous progress on that 
since 1955. 

Senator Capenarr. One question. What is form 6? 

Mr. Woopsipr. There are three forms that are filed by persons sub 
ject to the reporting requirements of section 16 (a). 

Senator Carenart. Briefly, who are subject to the reporting / 

Mr. Woopsinr. Officers and directors of an issuer. 

Senator Carenarr. Officers and directors of a corporation ? 

Mr. Woopsine. Of an issuer having securities listed on the exchange. 

Senator Capenarr. Yes, An officer and director must file a form 6 
regardless of how many shares he holds? 

Mr. Woopsipg. That is right. 

Senator Capenartr. And an individual, if he is not an officer or 
director, must file if he owns 10 percent or more ? 

Mr. Woopsipr. That is right. 

Mr. Armstronc. May we supply those forms for the record? 

Senator Capenarr. Yes. 

Mr. Armstrone. We will put them in the record: it will be helpful. 
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(The form referred to follows :) 


Revision of October 30, 1937 


USE THIS SPACE) 


FORM 6 


SECURITIES AND EXCHANGE COMMISSION 


Washington 25, D. C. 





THIS FORM SHOULD BE FILED IF YOU HAVE JUST BECOME A DIRECTOR OR OFFICER 

OF A COMPANY HAVING EQUITY SECURITIES LISTED AND REGISTERED OR HAVE 

JUST BECOME THE BENEFICIAL re cee 10 PERCENT OF ANY CLASS OF 
8 Cc S 


(Name of company which issued security) 
(Name of person whose ownership is reported.) (Type or print) 


(Business address: street, city, State) 


The undersigned owned, directly or indirectly, as beneficial owner on 


immediately after becoming ' 


of the above issuer, 





= Se == ——= ~ ———— 


the following amounts of equity securities* of the above issuer: 








IDENTIFICATION OF SECURITY | NATURE OF OWNERSHIP * . | 
(Such as Class “A” Common Stock, | (Whether direct or through holding | Bae eer | 
$6 Preferred Stock, etc.) company, partnership, etc.) | - | 
! 

| | 
| { 
| 
| | 

| 
| | 
| | 

| 
| | 
| | } 

| | 
i ! 
i | 

| 
| i 
i 
i 
REMARKS: 
(Signature) * 
Date of report — 


One copy of this report should be sent to the Securities and Exchange Commission. One copy should also be sent 


to each exchange on which any equity security of the issuer is listed, unless the issuer has designated a single exchange 
to receive reports. 


1 Indicate whether an officer (giving title of office), director, or direct or indirect beneficial owner of more than 10 
percent of any class of any equity security (giving name of security), or any combination of these. 

* The term “equity security” means any stock or similar security; or any security convertible, with or without 
consideration, into such a security, or carrying any warrant or right to subscribe to or purchase such a security; or any 
such warrant or right. (Sec. 3 (a) (11) Securities Exchange Act.) 


1 3900-4 {SEE INSTRUCTIONS ON BACK) 
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INSTRUCTIONS: FOR FORM 6 


1. Election or appointment to different position.—When a person who is already a director or 
officer of the issuer is appointed or elected to the same or a different position, either as officer or 
director, no report on Form 6 is necessary. 

2. Necessity for filing if Form 4 is filed for the same month.—lIf, after becoming an officer, 
director, or principal owner of equity securities, and before the final date for filing a report on Form 
6, a change in ownership occurs as a result of which a report is required on Form 4 with respect to 
equity securities of the same issuer, no report on Form 6 need be filed. 

3. Necessity for filing though no equity securitics owned.—lIf a person required to report owns no 
equity securities of the issuer, he should nevertheless file a report on Form 6 expressly stating that 
he has no such ownership. 

4. Ownership of all equity securities of the issuer should be reported.——-This report should cover 
all holdings of every class of equity security of the issuer, whether registered or not. 

5. Name of company which issued security.--The name of the issuer of the securities in respect 
of which ownership is reported should appear on the line calling for name of company which issued 
security. 

6. Name of person reporting.—The name of the person whose ownership is reported should be 
the same as that of the person whose signature appears on the report or in whose behalf the report 
is signed. 

7. Signature.—If the person reporting be a corporation, partnership, business trust, etc., the full 
name of such person should-appear over the signature of an officer or other person authorized to sign 
If the person reporting be an individual, the report should be signed by him, or specifically on his 
behalf by a person authorized to sign for him. 

8. Business address.—The business address should be that of the person by or in whose behalf 
the report is signed. 

9. Identification of security.—The security should be clearly identified even though there may 
be only one class. 

10. Nature of ownership involved in each type of holding.—The nature of ownership (whether 
direct or through holding company, partnership, trust, etc.) should be specified as to the number of 
shares or principal amount of each class of security shown to be owned at the time of becoming a 
director, officer, or principal owner of equity securities. 

11. Method of reporting extent of indirect ownership. 

(a) Where a holding company holds shares of an equity security, say 10,000 shares, and where 
A’s interest in the holding company is such as to require that he report in regard to such security, 
he may report in either of two ways: 

(1) He may include in his report the entire 10,000 shares, and state that he has an interest in 

those shares through the holding company; or 

(2) He may include in his report only his proportionate interest in such shares, say 6,150 shares, 

with an appropriate explanatory notation. 

The same method of reporting may be followed in the case of partnerships. 

The method of reporting which is adopted should be followed consistently in subsequent reports 

(b) Where a trust includes shares of an equity security and where circumstances are such as to 
require that A report in regard to such security, he should include in his report the entire holdings of 
the trust in such security, with a notation stating the nature of his interest therein. 

12. Identification of types of indirect ownership.—Where more than one type of indirect owner 
ship is involved (e, g., two or more holding companies), each should be separately reported and 
identified. Such identification may made by name or by arbitrary symbols, such as holding 
company “A,” holding company “B,” etc. Any method a lopted should be followed consistently in 
any subsequent reports. 

18. Beneficial ownership.—The reporting requirements relate only to beneficial ownership, direct 
and indirect, and changes in beneficial ownership. Record ownership does not, of itself, constitute 
beneficial ownership. A person filing a report may expressly declare therein that such filing shall 
not be construed as an admission that he is, for the purpose of Section 16, the beneficial owner of any 
equity security covered by the report. 

14. Securities held through nominees.—-The fact that securities stand in street name or are held 
through a broker or other nominee does not, of itself, constitute indirect ownership as distinguished 
from direct ownership. 

15. Date report should be received.—Reports on Form 6 should be received on or before the tenth 
day following the day on which the person reporting became a director, officer, or principal owner of 
equity securities. 














©. 8. GOVERNMENT PRinting OFFICE 6— 3900 





ld 
d 


‘h 
of 


SEC ENFORCEMENT PROBLEMS 67 


Senator Carenarr. One other question. Do these foreign institu- 
tions that acquire stocks here, where there is 10 percent or more, are 
they required to file under form 6? 

Mr. Woopsipr. There is no ex ‘emption for the officers, directors and 
10-percent holders of a company which is a United States company or 
North American company. There is a rule of the Commission which 
exempts from the provisions of sections 14 and 16 persons who are 
connected with foreign companies, companies that are not North 
Ameri ican companies. 

Senator Capenarr. Yes. 

Mr. Armstrronc. That has been in effect for many years. 

Senator Carenarr. If a Swiss bank buys more ‘than a 10-percent 
interest in any American corporation of the stocks listed under your 
supervision ; would you require them to file a form 64 

Mr. Woopswwe. If that company is an American company, they are 

required by the law to file it. 

Senator Carenarr. No, they area Swiss company. 

Mr. Woonsipr. I mean the company the securities of which the Swiss 
company owns, if that isan American company. 

Senator Carenart. I see. Do the Swiss eae file form 6? 

Mr. Woopsipr. They are supposed to. Whether they do, I do not 
know. 

Senator Carrmart. Have you any transactions at the moment where 
they did not ? 

Mr. Woopsipr. Not tomy knowledge. 

Senator Carprnarr. You are sure of that ? 

Mr. Woopstpr. Yes. I do not happen to know of any at the moment. 
I would not say that there is no case in my shop. I just do not know 
of any at the moment. 

Senator Caprrarr. Do you know of any, Mr. Chairman ? 

Mr. Armsrrone. No, sir. Mr. Loomis has an amendment that he 
would like to make. * 

Mr. Loomis. Just in connection with Senator Capehart’s question, it 
might clarify it. Section 16 (a) of the act requires these reports of a 
person who is the beneficial owner of 10 percent or more. And I believe 
the Swiss institutions normally take the position that they are not the 
beneficial owners of the securities which they may hold of record. 

Senator Carenarr. And they will not tell you who the beneficial 
owners are / 

Mr. Loomis. That is right, sir. 

Mr. Armstrong. Thank you, Mr. Loomis. 

Senator Carenart. Are you having any trouble at the moment with 
any Swiss banks, trying to ascertain the beneficial owners of any stocks 
in American corporations ? 

Mr. Armstrrona. We are attempting to get some information from 
certain Swiss banks on that subject, Senator Capehart. 

Senator Lauscur. You have not been able to get information; you 
have had difficulty ? 

Mr. Armstrone. Not completely to our satisfaction upto now, Sena- 
tor Lausche. 

Senator Lauscue. All right, anything further ? 

Mr. McKenna. Earlier today, Mr. Chairman, we alluded to the fact 
that there was some legislation, section 5 (b) of the Trading With the 
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Enemy Act which is not expressly applicable to this problem, but I 
think it might be well to lay the provision in the record and request 
that the Commission and its staff give some consideration to whether 
or not it is adaptable to the difficulties that have been raised here today. 
Senator Lauscue. Without objection, it may be inserted. 
(The section referred to follows :) 


TITLE 50. APPENDIX 
United States Code, Section 5 (b) 


(b) (1) During the time of war or during any other period of national emer- 
gency declared by the President, the President may, through any agency that 
he may designate, or otherwise, and under such rules and regulations as he may 
prescribe, by means of instructions, licenses, or otherwise— 

(A) investigate, regulate, or prohibit any transactions in foreign ex- 
change, transfers of credit or payments between, by, through or to any bank- 
ing institution, and the importing, exporting, hoarding, melting, or ear- 
marking of gold or silver coin or bullion, currency or securities, and 

(B) investigate, regulate, direct and compel, nullify, void, prevent or pro- 
hibit any acquisition, holding, witholding, use, transfer, withdrawal, trans- 
portation, importation, or exportation of, or dealing in, or exercising any 
right, power, or privilege with respect to, or transactions involving, any 
property in which any foreign country or a national thereof has any interest, 

Dy any person, or with respect to any property, subject to the jurisdiction of the 
United States; and any property or interest of any foreign country or national 
thereof shall vest, when, as, and upon the terms, directed by the President, in 
such agency or person as may be designated from time to time by the President, 
and upon such terms and conditions as the President may prescribe such inter- 
est or property shall be held, used, administered, liquidated, sold, or otherwise 
dealt with in the interest of and for the benefit of the United States, and such 
designated agency or person may perform any and all acts incident to the ac- 
complishment or furtherance of these purposes; and the President shall, in the 
manner hereinabove provided, require any person to keep a full record of, and 
to furnish under oath, in the form of reports or otherwise, complete information 
relative to any act or transaction referred to in this subdivision either before, 
during, or after the completion thereof, or relative to any interest in foreign 
property, or relafive to any property in which any foreign country or any na- 
tional thereof has or has had any interest, or as may be otherwise necessary to 
enforce the provisions of this subdivision, and in any case in which a report could 
be required, the President may, in the manner hereinabove provided, require 
the production, or if necessary to the national security or defense, the seizure, of 
any books of account, records, contracts, letters, memoranda, or other papers in 
the custody or control of such person; and the President may, in the manner 
hereinabove provided, take other and further measures not inconsistent herewith 
for the enforcement of this subdivision. 


Mr. Armstronc. Would it be apropriate for Mr. Meeker, our Gen- 
eral Counsel, to have a word on that ? 

Mr. McKenna. Certainly. 

Mr. Merxer. Mr. Chairman, we are examining section 5 of the 
Trading With the Enemy Act along the lines suggested by Mr. Mc- 
Kenna,’ and we will advise you as soon as we have completed our 
examination. 

Senator Lauscue. Well, that will be all. 

I would like to meet with Mr. Armstrong, and we will have an execu- 
tive committee meeting tomorrow morning at 10 o’clock. I would 
like to have your members present, if you will. 

Mr. Armstrong. The members of the Commission ? 

Senator Lauscue. Yes. 

Mr. Armstrone. Anyone else, sir? 

Senator Lauscner. Room 212, of this building. 
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Mr. Armstrong. Is there any other person that you desire, Mr. 
Chairman, or just the Commission. Shall we discuss that with you ? 

Senator Lauscne. We will sit down with you, then. 

Mr. ArmstronG. Thank you, sir, and thank you, gentlemen, very 
much. 

(Whereupon, at 4:12 p. m., the committee recessed, to be recon- 
vened in executive session at 10 a. m. Wednesday, March 6, 1957, in 
room 212, Senate Office Bulding.) 
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APPENDIX 


(Reference to the following will be found on p. 8.) 


SECURITIES AND ExCHANGE COMMISSION, 
OFFICE OF THE CHAIRMAN, 
Washington, D. C., April 10, 1956. 
Hon. Everett M. DIRKSEN, 
United Statcs Senate, 
Washington, D.C. 

DEAR SENATOR DiRKSEN: In your letter of February 6, 1956, you mention 
the question of raiding, presumably having in mind the Libby-McNeill & Libby 
proxy contest. You ask whether the Commission has taken any action or sub- 
mitted any recommendations to Congress for amendment to existing law. 

The problem with which the Securities and Exchange Commission is con- 
cerned involves the solicitation of proxies from holders of listed securities 
registered under the Securities Exchange Act of 1934 and listed on a national 
securities exchange for the election of directors with respect to which the Com- 
mission has jurisdiction under section 14 of the act. 

The problem has been of major importance to the Commission in administer- 
ing the Exchange Act in the past several years. There have been contests for 
representation on the board of directors and for control of corporations under 
the Commission’s proxy jurisdiction numbering 22 in 1954, 17 in 1955 and 7 to 
date in the current 1956 proxy season. Some have aroused great interest, such as 
the contests for control of the New York, New Haven & Hartford Railroad Co., 
the New York Central Railroad Co., Montgomery Ward & Co., Libby-MecNeill & 
Libby Co. and Fairbanks, Morse & Co. 

These contests for control have been of great interests to the Congress, Sen- 
ators and Congressmen have expressed interest individually and various com- 
mittees of the Congress have been concerned. The subject was gone into exten- 
sively in the hearings held during the spring of 1955 by the Committee on Bank- 
ing and Currency of the Senate. A good deal of data was furnished to the com- 
mittee by the Securities and Exchange Commission, both as a basis for the 
committee’s staff report (84th Cong., lst sess., S. Rept. 1280, pp 141-142, July 
30, 1955), and as direct testimony by our Chairman Raiph H. Demmler (hearings 
before the Committee on Banking and Currency, U. S. Senate, 84th Cong., 1st sess., 
on factors affecting the buying and selling of equity securities, March 3, 4, 7, 8, 
9, 10, 11, 14, 15, 16, 17, 18, 21, 22, and 23, 1955, pp. 930, 931, 942, 943, 955, 956, 
959, 960, 961, 978, and 979). In the committee’s report dated May 26, 1955, the 
following recommendations appear : 

“Proxy regulation: Section 14 of the Securities Exchange Act, which deals 
with the solicitation of proxies, simply provides that it shall be unlawful to do 
anything ‘in contravention of such rules and regulations as the Commission may 
prescribe as necessary or appropriate in the public interest or for the protection 
of investors.’ This blanket authorization to the Commission is the subject. of 
rather comprehensive rules regarding the solicitation of proxies. 

“Senator Capehart has introduced a bill (S. 879) which would require certain 
additional disclosures from persons seeking to control issues listed on a national 
securities exchange. This question, together with the whole subject of modern 
methods of corporate control, and effective corporate democracy through the 
exercise of the right to vote share in importance. A subcommittee under the 
chairmanship of Senator Lehman will shortly hold public hearings on these 
subjects.” 

Also I have recently testified on behalf of the Commission on this subject before 
the Subcommittee on Government Information of the Committee on Government 
Operations. (The printed transcript is not yet available. ) 
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The Commission has not recommended any particular legislation. However, 
we have commented favorably on a bill, 8S. 879, introduced by Senator Homer FE. 
Capehart which would expand the statutory requirements for reporting their 
holdings by large stockholders, and on a bill S. 2054, introduced by Senator J. 
William Fulbright which would extend our jurisdiction over the proxy soliciting 
of security holders of about 1,200 companies not presently under our jurisdiction 
as their securities, though enjoying wide public ownership and trading on the 
over-the-counter markets, are not registered or listed on a national securities 
exchange. No action on these bills has as yet been taken, however, by the Com- 
mittee on Banking and Currency of the Senate. A counterpart, H. R. 7845, to 
Senator Fulbright’s bill has been introduced in the House of Representatives 
and is pending in the Committee on Interstate and Foreign Commerce. Our 
Commission expects to make further recommendations with respect to S. 2054 
and H. R. 7845 within the next several weeks. 

The Commission's enforcement responsibilities for violations of its proxy rules 
are exercised not by administrative proceedings within the Commission but rather 
by actions for injunctions in the Federal courts, In the Libby-MecNeill & Libby 
case, we brought such a suit and were sustained by the courts, including the 
Court of Appeals for the Second Circuit which rendered a fine opinion sustaining 
our powers under section 14 of the Exchange Act against attack on a number 
of legal grounds including the argument that our rules violate constitutional 
guarantees of freedom of speech and press. It was particularly pleasing to me 
to have this decision sustaining our rules against this challenge because of fears 
expressed in the press, which I believe have now been allayed, that the act of the 
Congress imposing standards of fairness and accuracy of disclosure with respect 
to certain corporate acts, such as proxy soliciting, in some way impinged on these 
traditional and deeply cherished constitutional liberties. I am enclosing a copy 
of our litigation press release on conclusion of the Libby case. 

During the past 3 years, the Commission has been actively engaged in ad- 
ministering its proxy rules and has recently made a comprehensive revision of 
the rules as they apply to contests for election and removal of directors (Securi- 
ties and Exchange Act release No. 5276, effective January 30, 1956). I will now 
describe this in some detail. 

Section 14 (a) of the Securities Exchange Act of 1934 provides that it shall be 
unlawful for any person to solicit such proxies in contravention of such rules 
and regulations as the Commission may prescribe as necessary or appropriate in 
the public interest or for the protection of investors. The Commission’s rules, 
as they existed up to their recent revision, were designed primarily for the typical 
uncontested proxy solicitations. Generally speaking, the type of information 
required under the proxy rules, both before and after the recent revision, provides 
the security holder with a broad basis of financial information about the com- 
pany and specific information about the persons seeking to be elected directors, 
their business experience, their remuneration and contractual relations with the 
company, if any, and bonuses, stock options, and other emoluments of office. 
However, within the last several years, experience with the proxy rules in a sub- 
stantial number of proxy contests indicated the desirability of spelling out more 
specifically and of broadening the disclosure requirements of the rules in the 
context of contests for corporate control. 

In January of this year, after an original amendment proposal (August 1955) 
and a modified proposal (December 1955) had been published and circularized, 
the comments thereon carefully considered, a public hearing held by the Com- 
mission, and study of the proceedings of the Senate Banking and Currency Com- 
mittee and its Subcommittee on Securities with respect to this general subject, 
the Commission adopted a revision of its proxy rules, contained in Securities 
Exchange Act release No. 5276, enclosed. The rules as now amended deal with 
many of the problems which have created difficulties in past contests. 

The revised rules spell out precisely the procedure to be followed and the in- 
formation to be filed with the Commission and furnished to investors by all 
participants. The term “participant” is defined to include, apart from the is- 
suer and any director of the issuer or nominee of management, any other com- 
mittee or group which solicits proxies, any member of such a committee or 
group and any person (whether or not named as a member) who acting alone 
or with other persons, directly or indirectly, is concerned in the organization, 
direction, or financing of any such committee or group. It also includes any 
person who finances or joins in the financing of the solicitation of proxies (ex- 
cept persons who contribute no more than $500 and who do not otherwise 
come within the very broad definition of participant). Finally, participant 
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is also defined to include any person who lends money, furnishes ¢redit, or en- 
ters into any other arrangement (pursuant to an under i thadine with a partici- 
pant in a contest) to induce the purchase, sale, holding or voting of securities 
of the issuer for the purpose of supporting or opposing any other participant 
in the contest. Certain exclusionary provisions are designed to remove from 
the broad scope of the definition persons who act in a ministerial capacity 
or who, in the course of business, effect transactions with participants such as, 
for example, an attorney whose activities are limited to the performance of his 
duties in the course of his retainer and who is otherwise not acting as a 
participant. 

The revised rules specifically provide that no solicitation may be initiated 
by any participant in an opposition solicitation unless a detailed informational 
statement is first filed with the Commission, the substance of which must be 
included in the proxy statement used by the participant. This informational 
statement, which the Commission has denominated as schedule 14B, a copy 
of which is enclosed, requires that there be on file with the Commission prior 
to wy solicitation by an opposition group information of the following character : 

. The name, residence, and business address of the participant, his current 
oe occupation or employment, and all of his material occupations, posi- 
tions, or offices during the previous 10 years. 

2. Any participation by him in other proxy contests within the past 10 years 
with an identification of the persons involved and the subject matter of the 
contest 

3. Information as to the convictions in criminal proceedings within the past 
10 years. 

4. The amount of each class of securities of the issuer and of a parent or sub- 
sidiary owned beneficially directly or indirectly and the amount owned of 
record but not beneficially; the amounts of such stock, held beneficially or of 
r y veut Were acyured Will.nl the previous 2 years indicating the dates 
of acquisition and the amounts acquired on each date; if any of such securi- 
tics acquired within the previous 2 years were obtained by borrowed funds, 
this fact must be stated including an indication of indebtedness as of the latest 
practical date and a description of the borrowing transaction other than a 
normal margin purchase or regular bank loan. 

5. A statement whether or not participant is a party to any arrangement 
or understanding with any other persons with respect to securities of the issuer 
including joint ventures, loan or option arrangements, puts or calls, guaranties 
against or division of losses or profits, or the giving or withholding of proxies, 
and, if any such arrangements exist, the details must be furnished. 

6. A statement of the amount of the securities of the issuer owned beneficially 
by associates of the participant; the time and circumstances under which a 
participant became interested in the contest, and the nature and extent of 
his activities or proposed activities must also be stated. 

7. Information must be furnished as to the participant, and any associates 
of his, concerning any material interest in any material transaction with the 
issuer effected in the previous fiscal year or in any material proposed transac- 
tion with the issuer or any of its affiliates; finally, statements are required as 
to any future employment of the participant or any of his associates by the 
issuer or any of its affiliates, including a description of any arrangement or 
understanding and an identification of the parties thereto. 

The Commission believes that this amendment of the proxy rules represents 
an important step forward under the Federal Securities Exchange Act for 
protection of investors in securities listed on national securities exchanges. 

Sincerely yours, 
J. SINCLAIR ARMSTRONG, 
Chairman. 
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(Reference to the following will be found on p. 10.) 


APPENDIX A 


UNITED STATES SENATE, 
COMMITTEE ON BANKING AND CURRENCY, 
July 10, 1956. 
Hon. J. SINCLATR ARMSTRONG, 
Chairman, Securities and Exchange Commission, 
Washington, D.C. 

DEAR Mr. ARMSTRONG: At the conclusion of the hearings upon corporate proxy 
practices on July 6, 1956, the subcommittee agreed that it would be helpful to 
them if you would answer, in writing, questions raised by the witnesses who 
preceded you regarding the adequacy of the law which now governs proxy solici 
tations. We would, therefore, appreciate receiving your comments upon the 
following matters: 

1. Will you describe for us the effect of the Curtin case decision with re- 

spect to the exclusion from the proxy soliciting material of a proposal by 
a stockholder consisting of a recommendation or request that the management 
take action with respect to a matter relating to the conduct of the ordinary 
business operations of the corporation? 

2. Will you outline for us all the steps taken by the Commission, from its 
initial consideration of the proxy solicitations through the appeal, in connec- 
tion with the injunction action brought in the Libby, McNeill & Libby proxy 
contest? What was the nature and effect of the injunctive proceedings? 

3. Do you believe it is feasible to use a secret ballot in the election of cor 
porate directors? Would the secret ballot contravene any State laws? Does 
the Commission presently have the authority to adopt appropriate rules 
to compel the use of a secret ballot in corporate elections? If not, what legis- 
lation would be necessary to give it that authority’? 

4. Do you feel it would be appropriate to restrict in any way the use of 
funds of one publicly held corporation to further the interests of an individual 
seeking control of another publicly held corporation in a proxy contest ? 

5. Would it be advisable to require every beneficial owner, as distinguished 
from the record holder, of securities in a company involved in a proxy con 
test to disclose his interest before allowing him to vote in the contest? 

6. Do you favor the provisions of S. 879, or any other reduction in the 
percentage of stock held by a beneficial owner of securities which brings into 
play the requirements of section 16 (a) of the Securities Exchange Act? 

7. How much time usually elapses between the filing of proxy soliciting 
material by management in a contested election and the release of that 
material? How much time usually elapses between the filing of proxy solicit 
ing material by the opposition to management in a contested election and 
the release of that material? Would it be advisable for the Commission 
to establish a specified time period for the filing, reviewing, and rebease of 
proxy soliciting material so that no person could obtain a time advantage 
due to speedier processing ? 

8S. Will you list the nonmanagement solicitations of proxies from March 
$1, 1955, to June 30, 1956? 

9. Will you list the stockholder proposals included in management proxy 
statements from March 31, 1955, to June 30, 19567 

10. Will you list the stockholder proposals excluded from management 
proxy statements from March 31, 1955, to June 30, 1956, and give the ren 
sons therefor ? 

11. How many proxy statements were filed for the calendar vear 1955, 
and how many during the first 6 months of 1956% Can vou indicate what | 
the purpose of the meetings were? 

12. Does the Commission in any way restrict the content of news releases 
issued during a proxy contest by one of the participants? If so, how? If 
not, why not? 

18. Does the Commission in any way restrict the content of odvertise 
ments published during a proxy contest by one of the participants? If so. 
how? If not, why not? 

14. Does the Commission in any way restrict the content of annual re- 
ports? If so, how? 

5. Are there State laws governing the right of a stockholder to obtain 
a complete list of stockholders from the corporation? Are there any Fed 
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eral laws or rules governing the right of a stockholder to obtain a complete 
list of stockholders from the corporation? Which laws govern? Do you 
recommend any changes in the Federal laws? 

16. Do you know to what extent are corporate employees and corporate 
patronage used to advance management’s interests in contested proxy bat- 
tles? Should this practice be restricted? 

17. Will you prepare a table showing the extent to which there are inter- 
locking directorates between commercial banks and industrial corporations 
by analyzing the 20 largest industrial corporations? 

18. Does your experience indicate that some limitation, either in terms of 
absolute amounts, in terms of a percentage of assets, or in some other way, 
should be placed upon the amount of money spent in a proxy contest? If 
not, should the expenses incurred be filed with some public agency? 

19. Can you ascertain the expenses incurred by management and by the 
opposition in six of the most recent proxy contests and furnish them to us? 

20. Does the Commission have sufficient authority to adopt a rule requir- 
ing all listed companies to solicit proxies at least once each year? If not, 

do you feel a law compelling such solicitations would be desirable? 
t 21. Does the Commissicn have sufficient authority to adopt a rule requir- 
ing all listed companies which do solicit proxies to solicit them from all 
stockholders? If not, do you feel a law conferring such authority would be 


° 


' - 


7 desirable? 

2 22. Do you believe it would be desirable to require institutional investors 
y such as investment companies to file reports with the Commission disclosing 
- how their proxies were voted in each of the companies in their portfolios? 

’ 23. It has been suggested that stock held in pension funds should either be 
- considered treasury stock and not voted or should be voted in accordance 
er with the wishes of the beneficial owners of the stock when contested matters 


are presented to an annual meeting. Does the Commission feel either sug- 
f gestion has merit? Any other suggestions? 
() 


24. Has the Commission considered amending the proxy rules to permit 

al bona fide compromises in proxy contests for control? Can the rules be 
amended to authorize such compromises? Would such an amendment be 

ad desirable? 

n- 25. Why were the proxy rules amended in 1954 to provide for a progres- 
sion of the percentage of votes necessary to get a stockholder proposal before 

he the annual meeting? 

to 26. If there is no State law governing whether a proposal made by a stock- 

holder under rule X—14A-S8 is a proper subject for stockholder action, how 
ng 


does the Commission make the determination ? 

vat 27. How does the Commission determine whether a proposal made by a 
“it- stockholder under rule X—14A-S8 relates to the ordinary business operations 
na of the issuer ? 


jon 28. What indication do you have that securities are being purchased by 
of foreign accounts? Can you estimate the extent of these purchases? Can 
ige you determine the beneficial owners of securities so purchased ? 

29. Does the jurisdiction of the Commission over proxy matters now reach 
reh to the fullest extent possible under the constitutional powers of the Federal 


Government? If not, would it be desirable to extend the jurisdiction of the 
XV Commission ? 


30. Is 100 words sufficient for a fair presentation of a stockholder pro- 


ent posal? Does management have an advantage in its ability to answer the con- 
ren- tention in the same communication ? 
Generally speaking, these questions are designed to do three things: (1) to 
NA, check our understanding of the applicable law as it now stands; (2) to explore 
hat your thinking as to what changes in the law might be desirable: (3) to collect 
factual material which may be relevant and necessary to the consideration of 
ISOS further legislative or regulatory action in this area. 
If There may be questions, the answers to which you will wish to defer, pending 
further study. I know you will not so defer answering unless it is absolutely | 
tice necessary. I, for my part, realize that it may be quite impossible to give precise 
Peso, answers to all of these questions at this time. 
With kindest regards. 
re. Yours very sincerely, \ 
Hrerpert H. LEHMAN. ! 
tain 
Fed 
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MEMORANDUM OF THE SECURITIES AND EXCHANGE COMMISSION TO THE COMMITTEE 
ON BANKING AND CURRENCY, UNITED STATES SENATE, ON 8. 594, 85TH CONGRESS, 
1st SESSION 


S. 594 would amend section 16 of the Securities Exchange Act of 1934 so as to 
require every person who owns beneficially more than 5 percent of any class of 
any security which is registered on a national securities exchange to file reports 
of his securities holdings and transactions with the Securities and Exchange 
Commission. At present such a requirement extends to beneficial holders of 
more than 10 percent rather than to beneficial holders of more than 5 percent. 
The reporting requirements now apply, and would continue to apply, to officers 
and directors of such companies, irrespective of the size of their holdings. 

Section 16 (a) reports provide a measure of public disclosure as to the interest 
and changes in such interest of officers, directors, and large stockholders of the 
equity securities of companies having securities registered on exchanges. As 
such they complement the disclosure requirements of sections 12 and 13 of the 
act. In addition, the reports under section 16 (a) serve as an aid in the enforce- 
ment of subsections (b) and (c) of section 16. For the purpose of preventing 
the unfair use of “inside” information, section 16 (b) provides for recovery by 
the corporation of short-term trading profits of its officers, directors, and 10 
percent stockholders. Section 16 (c) prohibits short sales by such persons. The 
section 16 (a) reports provide the facts concerning such transactions which may 
afford a basis for action under section 16 (b) or 16 (¢). 

While the bill would extend the reporting requirements of section 16 (a) to 
additional stockholders, it would not make any similar extension of the pro- 
visions of section 16 (b) for the recovery by the issuer of short-term trading 
profits or of the prohibitions of section 16 (¢c) against short selling. 

Disclosure of 5 percent ownership might serve to permit management or any 
other group to determine whether substantial benelicial holdings were being 
accumulated and the identity of beneficial owners accumulating them. The sig- 
nificance of this information would of course depend upon the facts and circum- 
stances of each particular case. Under the existing statutory standards, it is 
possible for very substantial accumulations of holdings to be made by individuals 
and groups of individuals without public disclosure of such accumulations because 
of the ability of single individuals to accumulate up to 10 percent without dis- 
closure. As a result, instances have been known in which a group possessing 
30 or 50 percent of the outstanding stock appeared at corporate meetings and 
revealed for the first time a concentration of ownership held by the group merely 
because each member could without prior public disclosure accumulate within 
the present 10-percent limitation. To the extent that the percentage is reduced, 
some additional light might possibly be thrown upon such activities. The amount 
of light which would be thrown is conjectural because considerable accumulation 
could be made within the 5-percent limitation and, moreover, considerable accu 
mulation could be accomplished before the reports to the Commission were filed. 
In addition undisclosed accumulation by a group each member of which owned 
less than 5 percent would still be possible. 

Selection of the minimum point at which the reporting requirements of section 
16 (a) will come into play must necessarily be based on considerations of public 
interest, balancing all the factors involved, including the likelihood of benefit to 
investors and others, the burden to private parties, and the cost to the Govern- 
ment. When the legislation was originally before the Congress in 1934, the House 
passed a bill that would have made the reporting requirement applicable to 5 
percent stockholders; the Senate passed a bill limiting the requirement to 10 
percent stockholders; and the conference committee followed the Senate bill in 
this respect, (See conference report, H. Rept. No. 1838, 73d Cong., 2d sess., p. 35.) 

Adoption of the bill would result, of course, in some burden on the security 
holders affected by it and in some small increase in the Commission’s budgetary 
requirements. At present the great majority of the reports filed under section 
16 (a) are filed by persons who are officers or directors of companies having 
securities registered on a national securities exchange. Very few of such reports 
are filed by persons who are 10 percent stockholders, but are not officers or 
directors. It is possible that there are substantial numbers of persons whose 
holdings are just below the 10 percent mark, and if this should prove to be the 
case the bill would add significantly to the work of processing section 16 (a) 
reports. Although we have no basis for an accurate estimate, the foreseeable 
increase in workload would probably not require an appropriation of more than 
an additional $10,000 per year. 
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E SCHEDULE 1 (a).—Nonmanagement solicitations under the Commission’s proxy 
, rules involving the election of directors, calendar year 1955 
For con- For 
O Name of company trol of | represen- Election won by 
. board tation on 
i board 
s _—— 
e 
. | Alleghany Corp-_--- i X Meeting not held, 
i Automatic Washer Co xX ..| Opposition. 
t. Boston & Maine RR “ X Do. 
Ss A. M. Byers Co. (annual meeting) xX Management. 
. Chicago & North Western Ry. Co X Opposition. 
Chicago, South Shore & South Bend RR x Management. 
st Consolidated Royalty Oil Co X Opposition. 
e Libby, MeNeill & Libby xX Management. 
Locke Steel Chain Co x Do. 
8S Minneapolis-Moline Co xX Opposition. 
1e Missouri Publie Service Co xX Do. 
| Montgomery ward & Co., Ine x ..| Management. 
C- New York, Susquehanna & Western RR-.- ‘ xX Opposition. 
ig Reo Holding Corp xX Do. 
V Seagrave Corp in 4 Do. 
: Thermoid Co X .--| Management. 
10) United Wallpaper, Ine : * Opposition. 
ie Western Air Lines, Inc X Do. 
ty Total (18 companies) 11 7 | Of the 11 for control, op- 
position won 4, man- 
to agement won 6, and no 
‘O- 


meeting was held in 1 
case. 

ng Of the 7 for representa- 

tion, Opposition won 


AV 7 all 7. 

ng SCHEDULE 1 (b).—Companies for which statements under Schedule 14 (b) of the 
ig- Commission's proxy rules were filed, fiscal year ended June 30, 1956 

In- 

IS Number 

ils of persons For con For repre 

ise | Name of company | filing trolof | sentation Status of case as of June 30, 1956 

s | under board on board 

IS- schedule 

ng | 14B 

nd a - = — 

PLS Alaska Juneau Mining Co 14 X Opposition won 

1in Allied International Investing & X Management won. 

d Corp 

ed, A. M. Byers Co X Do. 

lnt Consolidated Royalty Oil Co (1) X | Management won 6 and opposition 
ion . : a ; | , won I. . 

Fairbanks Morse & Co.. 33 XxX Management won 7 and opposition 
cu- | | won 4. , 
ed, Libby, McNeill & Libby oh = X : Management won. 
ned Minneapolis Brewing Co 3 X Do 

Parkersburg-Aetaa Corp 2 X Management won 8 and opposition 

won 1. 
ion Philadelphia Transportation Co | 22 X Management won 7 and opposition 
hlic won 1, 

Pittsburgh Railways Co | 8 X By negotiation, opposition was given 
to 1 place on management’s slate of 
rn- nominees. No opposition solicita- 
md | tion was made. 

a Reda Pump Co..-. bi | 9 X Management won. Opposition did 
oO not solicit 
e Seiberling Rubber Co 19 Management won 11 and opposition 
1 j won 4. 

in Thermoid Co. --. ” 41 > Management won 
35.) United Profit Sharing Corp-. 1 X By negotiation, opposition was given 
rity 1 place on management’s slate of 


v4 nominees. No opposition solicita- 
ary 


tion was made. 

tion Virginia-Carolina Chemical Co_- 32 xX Opposition won. (Meeting held 
ring July 18. 1956.) 

- Jack Waite Mining Co- saagk’ 10 xX aan Meeting not held. (Pending in State 
Oris court.) 
$s or Western Air Lines Inc_..- ar 16 X Management won 11 and opposition 
10Sse won 2, 
the Totals (17 companies) -_...._.- 218 28 3g 
(a) 9 . ———— . 
able 1 In these cases the solicitations were made prior to the adoption of schedule 14B by the Commission on 
aus Jan. 17, 1956. 
than 


2 As to the 8 for control, management won 5, opposition won 2, and 1 is pending. 
3 As to the 9 for representation on the board, management won 3, opposition won a place or places on the 
board in 4 cases, and 2 cases were settled by negotiation giving opposition a place on the board. 


89645—57—pt. 1_—-6 
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88 SEC ENFORCEMENT PROBLEMS 


SCHEDULE 3 (b).—Number of stockholder proposals excluded from management 
proxy statements under Regulation X-14 of the Commission’s rules and requ- 
lations under the Securities Exchange Act of 1934 





Calendar Calendar 
year 1954 year 1955 
Number of proposals a I ew aaline saints 54 62 
ener in ONO oon. Sein dc tnennecctecvaenucccecsens | 35 30 
Number of these same companies ths at included other stockholder propos: als. 
in management proxy statement during the period -..-..-.-- 10 8 
Number of individual stockholders involved, counting each stoc kholder only 
once in each period regardless of the number of companies involved__-...--- 35 2 
Number of these same stockholders that had other enya included in 
management proxy statements during the period... .. a “ es 8 10 


Principal reasons for the exclusion of stockholder proposals from management 
proxy statements under the Commission’s regulation X-14 


Number of 
proposals excluded 


} 


Commission’s rule Explanation een 
Calendar | Calendar 
| } year 1954 | year 1955 
X-14A-8 (a)...-- a Not submitted timely-__._- F ; a ll 6 
X-14A-8 (a)_..._- | No intention to present at meeting Decitabine oitannl dois 6 0 
X-14A-8 (a)_......_.._.| Management did not solicit. _- 1 2 
X~14A-8 (a)... .| Substantially the same proposal was already submitted by 0 l 
| another stockholder. 
X-14A-8 (a). ....- | Not a proposal under proxy rules_..- -- 0 1 
X-14A-8 (a). ..--- | Proposal was merely a negative of management proposal in 0 5 
| the same proxy statement. 
X-14A-8 (c) (1)_-- | Not a proper subject matter_.......- ‘ Ss 18 
X~-14A-8 (c) (2)....-._| Personal grievance = 3 3 
X-14A-8 (c) (4) | Not a sufficient vote at previous meeting. - sedan 3 0 
X-14A-8 (c) (5) Conduct of ordinary business - - med id y 4 
X~-14A-9____- ..---| Proposal or reason therefor was : ambiguous ‘ ‘ 3 0 
None-.- .---| Proposal was withdrawn by stockholder - -.. | 10 22 
Total..... ke ae ek babe SP Sy ae ee 54 62 








Note.—For the purposes of this report, each proposal was counted only once under the reasons for exclusion 
even though such proposal may have been excludable under more than 1 reason. 
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92 SEC ENFORCEMENT PROBLEMS 


SCHEDULE 38 (d).—Number of stockholder proposals excluded from management's 
proxy statements under regulation X—-14 of the Commission’s rules and requ 
lations under the Securities Exchange Act of 1934 


Fiscal year 
ended June 
30, 1956 


Number of proposals excluded 4] 

Number of companies involved 2 

Number of these same companies that included other stockholder proposals in management 
proxy statement during the period , 

Number of individual stockholders involved, counting each stockholder only once in each 
period regardless of the number of companies involved : 26 

Number of these same stockholders that had other proposals included in management 
proxy statements during the period 


Principal reasons for the exclusion of stockholder proposals from management 
proxy statements under the Commission’s Regulation X-14 


Number of 
proposals 
Commission’s rule Principal reasons for exclusion excluded, 
fiscal vear 
ended June 
30, 1956 


X-14A-8 (a). Not submitted timely f 
X-14A-S (a Not a proposal under proxy rules | 
X-14A-8 (c) (1) Not a proper subject matter iti 
X~-14A-8 (c) (2 Personal grievance { 
X-14A-8 (c) (4 Not a sufficient vote at previous meeting 2 
X-14A-8 (¢) (5) Conduct of ordinary business 6 
None Proposal was withdrawn by stockholde t 
lotai 4] 
Nore.—For the purposes of this report, each proposal was counted only once under the reasons for exclu- 
sion even though such proposal may have been excludable under more than 1 reason 
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's SCHEDULE 4 (a).—Number of companies filing prory statements, number of 
(- proxy statements filed, and the number of principal items of business for 
which proxies were solicited under the Commission’s prory rules 


; Calendar years and percent of total proxy 
p statements filed 


1953 | Percent 1954 | Percent | 1955 Percent 





41 : seni —_ ‘ ise liistiemtiptnencn eben bee 
20 
Number of companies filing proxy statements 1, 695 1, 695 “ DGG occa 
s ——> 
Number of proxy statements filed by manage- 
26; ment of companies ¥ 1, 838 98.9 1, 846 97.8 | 1,973 98. 2 
Number of proxy statements filed by nonmanage- | 
6 ment of companies 22 2 41 2,2 | 36 | 1.8 
Total proxy statements filed ‘ ; 1, 860 100. 0 1, 887 | 100. 0 2, 009 | 100. 6 
ELECTION OF DIRECTORS, SPECIAL MEETINGS, | 
nt AND ASSENTS 
Number of proxy statements filed for meetings | 
of stockholders at which the election of direc- | 
7 tors was one of the items of business for which | | 
f proxies were solicited. . 1, 715 92. 2 1, 705 90. 4 . 706 84.9 
| Number of proxy statements filed for meetings | 
- (special) of stockholders not involving the | i 
| solicitation of proxies for the election of direc- | 
ie tors : 119 6.4 161 8.5 277 13.8 
Number of proxy statements filed for assents 
ind authorizations not involving a meeting of 
, stockholders or the election of directors 26 1.4 21 | tt 26 1.3 
.- Total proxy statements filed 1, Sti 100. 0 1, 887 100. 0 2, 009 100. 0 
: NONMANAGEMENT SOLICITATIONS FOR THE 
* ELECTION OF DIRECTORS 
© Number of proxy statements filed by nonman- 
: agement of campanies for solicitations of 
4] proxies involving the election of directors for 
representation on the board or for control of 
Mu the company 17 9 28 1.5 | 22 | 1.) 


Number of companies involved in nonmanage- 
ment solicitations of proxies for election of 
directors for representation on the board or for 
control of the company ; 14 22 . cae 7 


STOCKHOLDER PROPOSALS UNDER 8 | 
RULE X-14A-8 } | 


Number of proxy statements filed by manage- 
ment of companies which included stock- 


Number of stockholders proposals included in 
proxy statements of management under rule | 
X-14A-8.. 90 87 |.. | ga 


holder proposals under the Commission’s rule 

X-14A-8 Chis is also the number of com- | 

panies involved.) - . 54 2.9 53 2.8 | 63 | 3.1 
| 
' 


anna scence 
Number (net) of stockholders whose proposals 

were included in management’s proxy state- 

ments under rule X-14A-8 39 |.. int 31 ee ee 


89645—57—pt. 1——7 
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SCHEDULE 4 (a).—Number of companies filing proxy statements, number of 
proxy statements filed, and the number of principal items of business for 
which proxies were solicited under the Commission's proxy rules—Continued 


1953 1954 1955 


ITEMS OF BUSINESS FOR WHICH PROXIES WERE SOLICITED, OTHER THAN 
FOR THE ELECTION OF DIRECTORS 


Mergers, consolidations, acquisitions of businesses, purchases and sales 

property, and dissolutions of companies-_-- stalin ‘ 66 91 139 
Authorizations of new or addltiona] securities, modifications of existing 

securities, and recapitalization plans (other than mergers, consolidations, 





Re Pe sieeceeiul ; Je : 197 233 326 
Employee pension and retirement plans ieee ke ‘ 4 60 97 
Bonus and profit-sharing plans_---__---- eee See 31 24 18 
Stock-option plans_--__- : ‘ : an 98 80 165 
Missellaneous amendme to charters and bylaws, and miscellaneous 

other matters. -_-~-- ers ; : és 219 320 374 
Stockholders approval of the selection by management of independent 

es i sibeihssppaii 4h : 463 166 483 


SCHEDULE 4 (b).—Number of companies filing proxy statements, number of 
proxy statements filed, and the number of principal items of business for 
which proxics were solicited under the Commission’s proxy rules during the 
fiscal year ended June 30, 6951 


Fiscal year Percent of 
ended June total 


30, 1956 


Number of companies filing proxy statements--.- agi . . 1,711 

Number of proxy statements filed by management of compani 1, 995 98.9 

Number of proxy statements filed by nonmanagement of companies_- - 5 21 1.1 
ee ae NG Bite isdn ces ipitinccncicn peeeneacan i 2, 016 100. 0 


ELECTION OF DIRECTORS, SPECIAL MEETINGS AND ASSENTS 


Number of proxy statements filed for meetings of stockholders at which the 





election of directors was 1 of the items of business for which proxies were 
solicited 1, 705 84.6 
Number of proxy statements filed for meetings of stockholders not involvin 
the solicitation of proxies for t election of directors 288 14 
Number of proxy statements filed for assets and authorizations not involving 
a meeting of stockholders or the election of directors _. a 23 1.1 
Total proxy statements filed_..__... s oo ie _ 2, Ol¢ 100. 0 
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ScuEDULE + (b).—Number of companies filing proxy statements, number of 
proxy statements filed, and the number of principal items of business for 
which prowies were solicited under the Commission’s prory rules during the 
fiscal year ended June 30, 1956—Continuned 


els cee 


year | 
| ended | Remarks 

June 30, | 

| 1956 | 

| 

NONMANAGEMENT SOLICITATIONS FOR THE ELECTION OF DIRECTORS | 

Number of proxy statements filed by nonmanagement of com- 15 0.9 percent of total proxy 
panies for solicitations of proxies involving the election of | statements filed for the 
directors for representation on the board or for control of tl election of directors. 
company. 

Number of companies involved in nonmanagement solicitations 14 | 0.9 percent of total companies 
of proxies for election of directors for representation on the | for which proxy statements 
board or for control of the company. | were filed for the election of 

| directors. 
STOCKHOLDERS PROPOSALS UNDER RULE X-14A-8 | 

Number of proxy statements filed by management of 65 com- 67 | 3.3 percent of proxy state- 
panies which included stockholder proposals under the Com- | ments filed. 3.9 percent 
mission’s rule X-14A-8. of companies filing proxy 

statements. 

Number of stockholder proposals included in proxy statements 102 


1 
of management under rule X-14A-8 

Number (net) of stockholders whose proposals were included in 19 
management’s proxy statements under rule X-14A-5. 





ITEMS OF Bt ESS FOR WHICH PROXIES WERE SOLICITED, 
OTHER THAN FOR THE ELECTION OF DIRECTORS 





Mergers, consolidations, acquisitions of businesses, purchases 147 
and sales of property, and di s of companies 

Authorizations of new or ad t , me f tions OY 
existing securities, and 1 ( plar er tl 
mergers, consolidations, ete.). 

Employee pensiou aud retirement planus. — é a a YS 

Bonus and profit-sharing plans : ees 45 

Stock option plans (including amendments to existing plans) ---- 246 

Miscellaneous amendments to charter and bylaws, and miscel- 361 
laneous other matters. 

Stockholder approval of the selection by management of inde- 496 


pendent auditors 





Note.—On Jan. 17, 1956, the Commission adopted schedule 14B which requires, in the case of a contest 
for the election of directors, t ints in the contest shall file with the Commission specific in- 
formation regarding their identity and background, their interest in securities of the issuer, and certain 
other information having a bearing on the contest. For the fiscal year ended June 30, 1956, there were 14 
companies for which statements under schedule 14B were filed by 218 persons. 


that the part 
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SEC ENFORCEMENT PROBLEMS 


SCHEDULE 4 (c).—Number of proxy statements filed during the calendar year 
of 1955 under the Commission’s proxy rules classified by the act under which 
the securities solicited or the companies were registered 


‘The net number of companies is also shown, the duplications as between the acts being eliminated by 
counting the company only under the 1934 act where it was registered under the 1935 act or 1940 act and 
also had securities listed and registered on a national securities exchange. Duplications as to companies 
involved in more than 1 type of solicitations (management and nonmanagement, election of directors, 
and special meetings, etc.) within the same act are shown in parentheses] 


Filed by- 


Management 
Nonmanagement 


Subtotal 


Management 
Nonmanagement 


Subtotal 


Management 
Nonmanagement 


Subtotal. 


Management 
Nonmanagement 


Total..... 





Securities Investment Public Utility | 


Exchange Company Act Holding Com- | Total 
Act of 1934 | of 1940 (only) pany Act of | 
1935 (only) =| 
Proxy | Com- Proxy | Com- | Proxy | Com Proxy | Com- 
State- panies state- | panies | state- | panies | state- | panies 
| ments ments ments ments 


il 





. Proxy statements filed for meetings for stockholders at which the elee- 
tion of directors was one of the items of business for which proxies 
were solicited 

: ) | 
1,! 1, 490 41} 141] 4 4] 1,684 | 1, 635 
(17) 1 | 22 | (17) 1 
1, 561 1, 491 141 | 141 4 t 1, 706 1, 636 


2. Proxy statements filed for meetings (special) of stockholders not 
involving the solicitation of proxies for the election of directors 


248 | (202) 40 21 | (15) 6 
8 (5) s 5) 


256 4() 21 6 27 46 


3. Number of proxy statements filed for assents and g uthorizations not 


involving a meeting of stockholders or the elec \° n of directors 


9 (4) 3 11 ll 20 (4)14 
6 (3) 2 6 (3) 2 
15 5 1] ll 26 16 


4. Unduplicated totals by acts 


1, 796 1, 533 173 158 1 4} 1,973 1, 695 
36 3 36 3 
1, 832 1,536} = 173 | 158 4 4} 2,009 | 1, 698 
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to 


16 


SEC 


ENFORCEMENT 


PROBLEMS 


97 


SCHEDULE 4 (d).—Number of proxy statements filed during the fiscal year ended 
June 80, 1956, under the Commission’s proxy rules classified by the act under 
which the securities solicited or the companies were registered 


[The net number of companies is also shown, the duplications as between the acts being eliminated by 
counting the company only under the 1934 act where it was registered under the 1935 act or 1940 act and 


also had securities listed and registered on a national securities exchange. 


Duplications as to companies 


involved in more than 1 type of solicitations (management and nonmanagement, election of directors, 
ind special meetings, etc.) within the same act are shown in parentheses] 


Filed by 


Management 
Nonmanagement 


Subtotal 


Management 
Nonmanagement 


Subtotal 





Nonmanugement 


Securities 
Exchange 
Act of 1934 


Proxy Com- 
state- panies 
ments 


Investment 
Company Act 
of 1940 (only) 


Proxy | Com- 


State- | panies | 


ments 


Publie Utility 
Holding Com- 
pany Act of 
1935 (only) 


-TOXy Com- 


} Ments 


state- | panies | 


Total 


Proxy | Com- 
State- | panies 
ments 


1. Proxy statements filed for meetings for stockholders at which the 
election of directors was 1 of the items of business for which proxies 
were solicited 


1, 541 1, 491 145 145 { 4 {| 1,690 1, 640 
15 (14) , ' 15 | (14) 
1, 556 1,491 145 145 4 4 | 1,705 1, 640 


) 


2. Proxy statements filed for meetings of stockholders not involving the 


solicitation of proxies for the election of directors 


3. Number of proxy 
met 


Involving a 
5 2) 3 
2 (1) 1 
10 4 
1,814 1, 538 
21 L 
1, 835 1, 539 


j 


| 284 (219) 54 
4 | (4) 


288 54 


tatements filed for assents and authorizations not 
ting of stockholders or the election of directors 


2 21 (2) 16 

= 2 (1) 1 
23 17 

5 5 1, 995 1, 710 

21 l 


5 5 2,016 | 1,711 
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SCHEDULE 4 (e).—Prowvy statistics under regulation X-L}, calendar year 1955 





1. RATIO OF SOLICITING TO NONSOLICITING COMPANIES, 1934 ACT 
| Companies Percent of 
total 

Number of companies having voting securities listed and registered on na- 
tional securities exchanges as of Dec. 31, 1955, that filed proxy statements 
under regulation X-14 during the calendar vear of 1955 for the solicitation 
of proxies for the election of directors. (A total of 1,490 companies having 
securities listed and registered on national securities exchanges filed proxy 
statements during the calendar year of 1955 for the election of directors; 
however, 24 of these companies had no voting securities listed and registered 
as of Dec. 31, 1955, such registration having been terminated prior to that 

date): 1,490 less 24 1, 466 75.7 
Number of companies having voting securities listed and registered on na- 
tional securities exchanges as of Dec. 31, 1955, that did not file proxy state 
ments under regulation X-14 during the calendar year of 1955 for the solicita 
tion of proxies for the election of directors Chere were 520 such companies 
as of Dec. 31, 1955; however, 51 of these were companies whose voting securi 
ties were registered for the first time on a national securities exchange in 
1955 and such registration became effective after their 1955 annual meeting 

date): 520 less 51. al 409 24.3 
Total companies with voting securities listed and registered on national 
securities exchanges as of Dec. 31, 1955, as calculated for the purpose 
of determining the ratio between soliciting and nonsoliciting com 

panies 935 100. 0 


2. NONSOLICITING ISSUERS CLASSIFIED AS TO THE REQUIREMENT FOR COMPLIANCE 
1 Proxies WERE SouicrreD (As or Dec. 31, 1955) 














Number of Percent of 
companies total regi 
or other tered as of 
issuers Dec, 31, 193 
A. Foreign issuers exempted from regulation X-14 under rule X-3A12-3: 
Governments and political subdivisions thereof with securitie 
registered on form 18 2 65 
American deposit receipts or American shares registered on 
form 19 19 
Stock issues of foreign private companies registered or 20 3 
Bond issues of foreign private companies registered o1 21 
Total foreigns exempted under rule X-3A12-3 2 
B. Domestic issuers (including Canadian, Cuban, and Philippine 
having only nonvoting securities registered 
Bonds only 
Preferred stocks onls ss 
Voting trust certificates only... 13 
fotal domestic issuers with only nonyoting securities registered 5 
C. Domestic companies (including Canadian, Cuban, and Philippine 
having voting securities registered tl lid not so pro ; under 
regulation X-14 in the calendar year of 1955 for the election of di 
rect 
M n nd oil ¢ rank lud 14 me con 192 
All I lanu u ee I ro u ( 
nclude new companies) . a 5 
lotal domestic companie Cal Cuban, and 
I pine I ecu re i lid 
licit proxies i der X—14 for 
ol director inet new ¢ ny l 
Db. D Me ec compal ( Cul I | 
ving voting securities r¢ red tp ( 1 
\-14 ‘ endar year of 19 
1.4% 24—See item 1 of t t 7 
l issuers having securities liste ered 
ies exe ges as of De 2, 230 100 





WITH REGULATION X-14 
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ScHEDULE 4 (f)—Prowy statistics under regulation X-1}4, fiscal year ended 
June 80, 1956 


1. RATIO OF SOLICITING TO NONSOTICITING COMPANIES, SECURITIES EXCHANGE ACT OF 1934 


tee 
Companies Percent of 
| total 


| | 
| | | 
Number of companies having voting 





g securities listed and registered on | 
national securities exchanges as of June 30, 1956 that filed proxy statements | 
under regulation X-14 during the 1956 fiscal year for the solicitation of | 

















| 
proxies for the election of directors \ total of 1,491 companies having | 
securities listed and registered on national securities exchanges filed proxy 
statements during the fiscal year for the election of directors; however, 5 of } 
these companies had no voting securities listed and registered as of June 30, | 
1956, such registration having been terminated prior to that date): 1,491 | 
less 5 a 1, 486 | 75.7 
Number of companies having voting securities listed and registered on 
national securities exchanges as of June 30, 1956, that did not file proxy | 
statements under regulation \-14 during the 1956 fiseal year for the solici- 
tation of proxies for the election of directors. (There were 519 such com- | 
panies as of June 30, 1956, however, 42 of these were companies whose voting |} 
securities were registered for the first time on a national securities exchange | 
3 in fiscal 1956 and such registration became effective after their fiscal 1956 | 
: annual meeting): 519 less 42 eiseise senile ‘ sane | 477 | 24.3 
Total companies with voting securities listed and registered on national | 
securities exchanges as of June 30, 1956, as calculated for the purpose 
) of determining the ratio between soliciting and nonsoliciting com- 
. DEG nt ccdkanccendakGacnpeesteunesnenascnsesanee june “ee 1, 963 | 100. 0 
‘ 2. NONSOLICITING ISSUERS CLASSIFIED AS TO THE REQUIREMENT FOR COMPLIANCE WITH REGULATION 
X-14 iF PROXIES WERE SOLICITED (AS OF JUNE 30, 1956 
| 
Number of | Percent of 
companies | total 
or other | registered as 
5 issuers | of June 30, 
| 1956 
A. Foreign issuers exempted from regulation X-14 uz | | 
Governments and political subdivisions thereof | 
registered on form 18 64 
American deposit receipts or American shares registered on form 
10 19 
Stock issues of foreign private companies registered on forrmn 20. 3 
Bond issues of for private companies registered on form 21_.. 34 
Total foreigns exempted under rule X-3A12-3 120 5.3 
B. Domestic issuers (including Canadian, Cuban, and Philippine) having 
nonvoti urit I ed | 
Bonds only 77 
Preferred stocks only 38 | 
Voting trust certificates only aul | 
S 
rotal domest 1 ) ecurities regi 1 128 7 
C. Domestic compani clue ( Cuhar 1 Philippine 
having voting securitic egistered did m solicit pro 
Incer I ll n xX l ior f ear; for the elect 0 
i nd oil eon n ndes 1) ney yn I 
he nanuf ( me lroads, utilities, et 
ncludes 31 new compan 325 | 
I ¢ I ! ng C Cuban, a 
Phillip; n¢ curitic ‘ tered t lr 
3. 2 icit proxi the 195¢ t ler X-14 
f ‘ tion of directo ( les 42 new compani 519 23.0 
D. Domestic companiec neluding Canadian, Cuban ind Philippine 
having votil iste | it did s« t proxies u re 
5 tion X~14 in the 1956 fiscal year for the election of directo 
— 1,491 less 5. See item 1 of t tabl 1, 486 66.0 
00. 0 Total issuers havir securities listed and regist 1 on nat l 
securities exchanges as of June 30, 195t m2 2, 253 100.0 


—$ $$$ —$ 
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SCHEDULE 5 


List OF DIRECTORS OF THE 24 LARGEST INDUSTRIAL COMPANIES WItrH THEIR 
COMMERCIAL BANK AFFILIATIONS 


For the affiliations of these directors with commercial banks, Poor’s Directory 
of Directors for 1956 and the 1956-57 issue of Who’s Who In America were 
used. In the several instances where directors of corporations are reported also 
as directors of the Chase National Bank and of the Chemical Bank & Trust Co. 
these affiliations are listed as shown in the manuals. Later reports are not 
available to indicate whether such affiliations continued after the banks became 
known as the Chase Manhattan Bank and the Chemical Corn Exchange Bank, 
respectively. 

The 20 industrial corporations with the largest assets and the 20 with the 
largest sales for 1955 produced a list of 24 which therefore constitutes a list of 
the largest industrial companies as measured either by assets or volume of sales. 
This list was compiled from those companies classified as Industrial according 
to the Standard Industrial Classification of the Bureau of the Budget. 


General Motors Corp. 


Directors Commercial bank affiliations 

ag Sh OO ls ainsi None. 

Albert Bradley__- bias Do. 

Donaldson Brown__- Baltimore Safe Deposit & Trust Co 

Walter S. Carpenter, Jr Wilmington Trust Co. 

L. D. Clay. Marine Midland Trust Co. of New York 

L. duP. Copeland__ Wilmington Trust Co. 

=. me. Onprtice..._..— National Bank of Detroit 

EF. G. Donner ake None. 

L. W. Douglas____- g Southern Arizona Bank & Trust Co. 

Henry B. duPont Wilmington Trust Co. 

C.T.. Fisher, Jr... None. 

E. F. Fisher Do. 

L. P. Fisher sidan Continental Lllinois National Bank & Trust 
Co. 

L. C. Good None. 

J. F. Gordon Do. 

QO. E. Hunt Not shown 

E. F. Johnson ; Do. 

T. H. Keating... None. 

Cc, F. Kettering = eee Winters National Bank & Trust Co 

C. H. Kind! None. 

R. M. Kyes a cemcnae Do. 

R. S. MceLaughlin__—- Dominion Bank of Canada. 

R. K. Mellon = Mellon National Bank & Trust Co. 

Sa ae None. 

Cc. R. Osborn__- ' Do. 

J. L. Pratt Not shown. 

S. E. Skinner as None. 

4. P. Sloan, Jr-.- . J. P. Morgan & Co. 


C. G. Stradella a None. 
George Whitney J. P. Morgan & Co. 
I. L. Wiles... ‘ None. 





Le 
f 


is 
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Standard Oil Co. (New Jersey) 


Directors Commercial bank affiliations 
Fa, Wk Oe ccc cay sec a i None. 
Ss. P. Coleman Do. 
J. E. Crane : ; ; Do. 
L. W. Elliott— = Bee zx Do. 
H. H. Hewetson__- Toe Do. 
Eugene Holman >. ies Do. 
P. T. Lamont ae : Ja Do. 
H..W. Page... Ae —— Do. 
A. T. Proudfit ; : ; Do. 
M. J. Rathbone____- coe scaaborsh Do. 
D. A. Shepard cz Do. 
Cc. F. Smith J Do. 
E. E. Soubry sates Do. 
L. D. Welch . coe Do. 

Ford Motor Co. 

Directors Commercial bank affiliations 
Ik. R. Breech .~ None. 
Henry Ford II a mites Do. 
L. LD. Crusoe ss aes 3 are Do. 
ID. S. Harder : Z Do. 
J. S. Bugas an ek desk ae Do. 
D. K. David die Do. 
J. R. Davis ve real sat Do. 
Po ae et _— Do. 
Benson Ford_ saaknakeaieh i Raa nea Do. 
Wer <s Wert Fe tek ob eee Do. 
W. T. Gossett__ , societies canes Do. 
J. B. Webber =cauacnaca-- National Bank of Detroit. 
T. 42) See acca akccunienka! Same 

United States Steel Corp. 

Directors Commercial bank affiliations 
A. M. Anderson _- _ J. P. Morgan & Co. 
C. H. Bell ; _ Northwestern National Bank (Minne- 

apolis). 
J. B. Black ; _...._.. Chemical Corn Exchange Bank. 
R. M. Blough iil ee tS 
C. J. Callaway _..... Chemical Bank & Trust Co. 
Trust Company of Georgia. 
P. R. Clark ae! TOM: 
©. F. Craig ; ; _.. Chase Manhattan Bank. 
Citizens First National Bank of Ridge- 
wood, Ridgewood, N. J. 

H. P. Davison aes -._- J.P. Morgan & Co. 
By errs ee _....... Mellon National Bank & Trust Co. 
a, Ai Meeenee, FF. coin - None. 
©. F. Hood ae Do. 
C. J. Ingersoll : Girard Trust Corn Exchange Bank. 


Hanover Bank & Trust Co. 


A. C. Nagle __ First National City Bank of New York. 


I. S. Olds a _ ee pee 

J. P. Spang, Jr - ........ First National Bank of Boston. 
H. E. Smith nee : www Irving Trust. Co. 

R. C. Tyson u oF PS None. 


IX. M. Voorhees E am 
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Chrysler Corp. 


Directors Commercial bank affiliations 
NINE Oh NI consciences seine _.. Bankers Trust Co. 
Somerville (N. J.) Trust Co. 
Weeal Catchings..._............ ._. None. 
ee che Do. - 
I Tg I inserts nibtenneen tiicnliioes The Detroit Bank. 
IT i a cli None. 
oi AE gS ee | eo Not shown. 
rie a ce None. 
DI tt de Guaranty Trust Co. of New York. 
I None. 
woun PF. Maneieid..................... od Do. 
rl Do. 
i at Do. 
I I otha ecesicnsieell a ieatoae tae Do. 
i a Do. 
es, a cccaamonntiateiauinamieite Do. 
ar Do. 
0. 3B. Sie ie bes Ci ee Do. 
hy ae Do. 
ie i, ee el Manufacturers Trust Co. 
err td None. 
James C. Zeder Do. 


Hanover Bank & ‘Trust Co. 


Swift & Co. 


Directors Commercial bank affiliations 
I aN Continental Illinois National Bank & Trust 
Co. 


steak liaise: de linac talib Brenton State Bank. 
First National Bank, Perry, Iowa. 
Poweshiek County National Bank. 
Dallas County State Bank. 
Central Savings Bank & Trust Co., Em- 
metsburg, Iowa. 

Benton County Bank & Trust Co. 
Warren County Bank & Trust Co. 
Eagle Grove National Bank 
Wright County State Bank. 

State Bank of Des Moines. 


OC ie eae OO) Fa eee Eye ee ee ee None. 

Oe, Servi aes! eames Do. 

I Lo. 

ee eS er nb anneciieaakienkeaiiatineniles Do. 

Ch Bi en bi Sitios Not shown. 

Pe eo nccloeataa aetna None 

a is RULE Ein ec ctsscunaanienestceaksciaaietaes ed Do, 

Bes aia eck title Harris Trust & Savings Bank. 

BRS BE IR ciciedacos tcecditnk he erences enalaaianiiiate Continental Illinois National Bank & 


Trust Co. 





l- 
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General Electric Co. 


Directors Commercial bank affiliations 
Pei RD oceania None. 
EP A ae ee ee eae PE — Do. 
Dy Bee... abies Do. 
Onaries Dy, Baeney. ooo Ns Do. 
po ge os i | Sa ee Do. 
G. © GOtater.. 3 occu den eee First National Bank of Boston. 
Old Colony Trust Co. 
Way ky I acetic cece oidiamead None. 
SoC TR ee Continental Illinois National Bank & Trust 
Co. 
SW. ROG i ese None. 
Cee NO soc akconcuinwurneseaduieaiel Mellon National Bank & Trust Co. 
ee ee ee None. 
IN, Bee ON ara a cries cceerenstesnecee eae Do. 
G. G. Montgomery_____-__-___-____._. American Trust Co. 
Bankers Trust Co. 
H. S. Morgan...... so cad ghia ica aibtadiateleaal None. 
igi.” ee eee cdtieeel Bankers Trust Co. 
Sos. aig A RI Ns nace crescent 
a, a National City Bank of Cleveland. 
Ms a ee eee eee Pe Guaranty Trust Co. 


Bethlehem Steel Corp. 


Directors Commercial bank affiliations 
che I Not shown. 
Sa (ek ee Do, 
Norborne Berkeley................ None. 
I ae rae Do. 
S. J. Cort ae ees ee ree Do. 
re We ee sina ceca eich Do. 
Se. Gay. GR oo a er Do. 
Bi .. By Grisso cacti ctdinecamu Do. 
Bi. Tie PRONG inc nssecnieicltetaaie Do. 
Sa Vie. PROT OU, aiid iting Do. 
DP he a Do. 
ik Us a Fass ci ose reitnieien Do. 
Re. Ie. DROW os ol. prbecante Do. 
AB. Fo POUrGOs cciiccn aediintaaade Do. 
BD: DD Bir Omer ck cdct nas~ccieiedoenn Do. 

{rmour & Co. 

Directors Commercial bank affiliations 
Cc, L. Christensen sinicsslesciieapipere= ce ee 
P. BF. Clark : _._._.....--. First National Bank of Boston. 
D. A. Crawford per Continental Illinois National Bank & Trust 

Co. 

J. F. Donovan. ; : 6s <ciemndintabrindte ORO Te 
C. J. Hines 2 2 sac tal askfumenieamuacekenie None. 
Weymouth Kirkland... 5... Do. 
vk ic RO ss ica sci aca ctiendecSbaceie emma Do. 
Ropert B. Pearsall... nc nccnmecon Do. 
A cas a First National Bank of Chicago. 
Se as, I a siicincis tice ectriacwaenal Fifth-Third Union Trust Co. (Cincinnati) 
AN a Sa American National Bank of Chicago. 
Del oni SOR O so 85 ~ cececcscemcnes - None. 
COOP UN sr i Not shown. 


Poe Wes, WV WARIO nn None. 
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Bw. 4:8 
Directors 

Trénée du pont__- 
Walter S. Carpenter, Jr_- 
Walter J. Beadle___ 
Donaldson Brown_- 
Charles A. Cary 
Lammot duP. Copeland_-- 
Jasper E. Crane 
Walter Dannenbaum_- 
T. Crawley Davis____ 
Emile F. du Pont 
Eugene E. du Pont_- 
Henry F. du Pont_____- 
Henry B. du Pont 
Pierre S. du Pont III 
William du Pont, Jr 
James B. EBliason_- 
©. H. Greenewalt 
Willis F. Harrington 
John W. MeCoy......_- 
Bernard Peyton______- 
Robert L. Richards 
Edmund G. Robinson___ 
Hugh R. Sharp, Jr 
Alfred P. Sloan, Jr 
William H. Ward___- ~~~ 
Frederic A. Wardenburg 
J. Warren Kinsman 
Roger Williams__ 


Directors 
Sponaldson Brown 
J. F. Drake... 


R. K. Mellon 
Joseph E. Pogue 


David Proctor 
A. M. Scaife 

S. A. Swensrud__.- 
J. ©. Walton, Jr... 
W. K. Whiteford_ 


Directors 
Bartlett 
Case 
Dunham 
Foster 
Jennings- 
Keyser 
Kirk- 
. Lamont 
. Nickerson 
* Seal 


Siegel 
Teitsworth_ 
Willetts 


Robert 
cS. 
Herbert 
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u Pont de Nemours Co. 


Commercial bank affiliations 


None. 

Wilmington Trust Co. 
Philadelphia National Bank. 
Baitimore Safe Deposit & Trust. 


.~ None. 
Wilmington Trust Co. 
bei ee. 
Do. 
shied ace Do. 
Do. 
Do. 
Do. 
Wilmington Trust Co, 
aki ol To. 
Lessig | SMCEER 
ae Do. 
Do. 


Wilmington Trust Co. 
Not shown. 
None. 
Equitable Trust Co. of Wilmington. 
Not shown. 
None. 
J. P. Morgan & Co. 
None. 

Do. 

Do. 

Do. 


Gulf Oil Corp. 


Commercial bank affiliations 
Baltimore Safe Deposit & Trust. 
Chase National Bank. 

Mellon National Bank & Trust. 


Do. 
None, However, he is petroleum consult- 
ant for Chase Manhattan Bank. 


Broadway National Bank. 
Mellon National Bank & Trust. 
None. 

Do. 
Bank of Nova 


Scotia. 


Socony Mobil Oil 


Commercial bank affiliations 


None. 
Do. 
Do. 
Do. 
New York Trust C 
None. 
Do. 
Do. 
City Bank Farmers Trust Co. 
Farmers Trust Co., Mount Holly, N. 
Leonia Bank & Trust Co. 
None. 
Do. 
Do. 


J. 
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Standard Oil Co. Indiana 


Directors Commercial bank affiliations 
Robert E. Wilson Chase Manhattan Bank. 
First National Bank of Chicago. 
Wik (Priet.. ices adie abba bde See American National Bank & Trust Co. 
(Chicago). 
M. G. Paulus ak sb tes che Oe 
J. F. Stone i -_. Wilmette (Ill.) State Bank. 
J. K. Roberts __.. None. 
T. E. Sunderland ; wsdl Do. 
B. G. MeCloud__-- ‘ First National Bank of Chicago. 
Db. F. Benton ; ._.. None. 
S. A. Montgomery anil Do. 
A. C. Sailstad aii ra aad iaca Do. 
David Graham__--_- .._.___. Harris Trust & Savings Bank (Chicago). 
J. E. Swearingen _- su aalisschdesadial aed anh aN 
W. J. MeGill_- / ‘a Do. 
R. CC. Gunness See Do. 
Jacob Blaustein_-_- 22 . Union Trust Company of Maryland. 
Teras Co. 
Directors Commercial bank affiliations 
G. N. Aldredge : _...._. First National Bank in Dallas, Tex. 
R. F. Baker . _ None. 
W. J. Cummings 4 Do. 
J, W. Foley nan Do. 
is Sere es siecioviseaeieeamareciatee .. Hanover Bank & Trust Co. 
M. Halpern None, 
H. U. Harris _. Chemical Corn Exchange Bank. 
H. T. Klein None. 
J. H. Lapham bcs eek .----. Not shown. 
J. S. Leach ; _... National Bank of Commerce (Houston). 
By es. TRUROU A See reetbiicehcccnaictt lee ese 
Augustus ©. Long __- gation Do, 
Cc. L. MeCune- ‘ _....-.... Coraopolis National Bank. 
Union National Bank of Pittsburgh. 
TY >. BORtee: HR CO ase cp tit ees aen rncteeacan encanle Continental Ill, National Bank & Trust 
Co. 
L. J. Norris cae ie eee None. 
Wee PROT. ace ch SS Empire Trust Co, 
R. C. Shields ive | pe Onan 


Nhell Oil Co. 


Directors Commercial bank affiliations 
pir Francis Honweot:.° ceo None. 
J. B. Black = ... Chemical Corn Exchange Bank. 
H. Bloemgarten ; Jiidiinasansticnisesliec Le, Se 
Bs, Sox. Ey RMR Ds bi oats adh Gielen ok None. 
Cc. J. Calloway - _.~ Chemical Bank & Trust Co. 
Trust Co. of Georgia. 


L. L. Clarke None. 

Gayer G. Dominick Do. 

James H. Doolittle ; Do. 

A. J. Galloway Do. 

J. ©. Hunsaker Do. 

R. C. MeCurdy Do. 

Thomas A. Morgan case Bankers Trust Co 
E. C. Peet eee =) ee 

M. E. Spaght__.- wine zs Do 


Fo! syth Wickes 
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Standard Oil of California 


Directors 
Miliver, Brown...2i0oocs 
RE ETRE BPC ae ee 


en siete end 
i acide Saisie 
EW, Meer wdiliek Les 
aan cist daichen ew wea 
i on III ce cccsce tn enn 
ee Prime eo) CO oe Sul 
ee ese 
a at oe ods ga 
Sea i le 
Mo oeel rl pee. ae 
Pn ee anti 


Commercial bank affiliations 

None. 
Crocker First National Bank. 
First National City Bank of New York. 
None. 
Crocker First National Bank. 
American Trust Co. 
None. 

Do. 

Do. 

Do. 

Do. 

Do. 
California Bank. 
Anglo California National Bank. 


National Dairy Products Corp. 


Directors 


Commercial bank affiliations 


ee RN AS Oe eee Not shown. 
HB. W. Breyer... ..2-=s~ ase None. 
CRAIN Renee nes eee senate Chemical Bank & Trust Co. 
Pal -037-Oepee si oi esi ewe J. P. Morgan & Co. 
ee eS 2 Pa eee ___._ None. 
acacia 3 Hanover Bank & Trust Co. 
a ee ae Si | eel None. 
Seer id td ee t Do. 
ae 8, Keene 33 oe Do. 
PeOmmies St a ee eee Do. 
Oe ee NN ii cies aceisiescs ne mpiaened Empire Trust Co. 
G. H. Rutherford____-_- = Scale Grace National Bank. 
Ct OR re eS i ala None. 
BS OOO actin amma Irving Trust Co. 
a> Bi. ER EI a inns accrenireninecnnaigabia Manufacturers Trust Co. 
mC Von Wittclew.ie aes. None. 
SS. JC. da eden Do. 
J: Tt, Wetette eck cect ees Do. 
eS ee eR es 
Republic Steel Corp. 
Directors Commercial bank affiliations 
Se, OR ON, Bb ceria ioc ticcmuenege None. 
Oh a iene (Member Advisory Board Chemical Bank 
& Trust Co.) 
J. 8) Brookes, Jf....... _.....{.. Manufacturers Trust Co. 
A... ©: BROW 2626 de daadteceed Ue 
SGINOE BTUCE.. windiccnniacnnanenmabibhiie Do. 
RUST Wh COON a ci cncctnecnnen Cheniical Bank & Trust Co. 
Vintor Tiemeanuelt cio oe ee None. 
PS SEE oe abode Do. 
ra a ae }o. 
DD. merece ce ee ee sl eee Do. 
OY ir aera =, cin aacieccoeeeecuaceowcuboinaeenlles Chase National Bank. 
A. W. Steudel____.. a ae None. 


Cl ees. We idee ame 


Cleveland Trust Co. 
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Union Carbide & Carbon Corp. 


Directors Commercial bank afiliationa 
Ralph R. Browning___~_-_~- Se 
Howard S. Bunn ee die si aekaect ee Do. 
POGPEG~ 0), CIMEMNE Bliss ccecicmincemsctn Do. 
BeOrrie 42. DIGE.. 3. wanwiwwaedlasodee Hanover Bank & Trust Co. 
MOTE Ws DOES OP cin cntcctnm ce mancacas ee 
William S. Gray_-_- ...._-..-— Hanover Bank & Trust Co. 
Kenneth BE Hammatisou. 2 eck None. 
Paul. P.. SiGmone. oo i eo Do. 
Homer A. Holt-_----__-___.._._..... Kanawha Valley Bank. 


George H. Love ‘ _....... Mellon National & Trust Co. 
William J. PRigstiey. oo. <x ncialawe None. 
John P. McWilliams _........... National City Bank of Cleveland. 


Sinclair Oil Corp. 


Directors Commercial bank affiliations 
W. G. Bragy, Jr=..- _ None. 
M. tk UIRTRSOE So cae sg sctiiaiateboais tee Do. 
James B,D s goatee eae Do. 
Samuel TV. Pallets 200M ree Commercial National Bank & Trust Co. 
M. L. Gosney 5 itll pale nase None. 
Georme. MaclonalG nnscceesn kien edicatinte Do. 
Wea Bee ela tis eatin ree a Not shown. 
Be Tig a icra setceesan dccheeiecieilastalecnbiaiatie National Bank of Tulsa. 
Pig; RECO pacts ocsniciee sips None. 
FE. L. Steiniger ecaese winced Do. 
ae AY yo) aside uiee tien eas eeacial Do. 
A. E. Watts siianpians shading ipa nada eae Do. 


a, Wie BEG RRTRE ORG .. o caieiemctcecee ez eeis sh ccedauelt oa ee 


Cities Service Co. 


Directors Commercial bank affiliations 
Wathter. Lb. Brows caccnncsncaswan None. 
Erle G. Christian _-- coal Do. 
Glomnr: ‘We. COREE <.. «..<shetdedh Lee tieoes Do. 
Stanhope Foster pei babecdeal Do. 
Alfred P. Frame hittethes Do. 
George H. Hill, Jr... eek ee Do. 
Singer B. Irelan._._..- tin tome First National Bank & Trust Co. of Tulsa. 
We « ARCOM et OCR oe ele Guaranty Trust Co. 
George MacDOngiGissnkink kccinaas None. 
Charlies .&. Alitchell o- act eitweidce Do. 
Henry 1 'O Brien... 4.48 502: _.. Williamsburg Bank. 
Dinil SCREAM. 25. schonstcneianee None. 
Geordt: Ft: FO sshd S sectaaecie Do. 
Burl 3s. Witte ie sei Do. 
Ernest. H:.. JonnStONcsenaseil Not shown. 
Herbert R:. Straight ............__. First National Bank of Bartlesville, Okla. 


Phillips Petroleum Co. 


Directors Commercial bank affiliations 

H. M. Addinsell a wikia None. 

KK. S. Adams ‘ Kaien iastbi a Do. 

Yr. W. Begrisch as Do. 

R. W. Thomas ‘ ‘ Lo. 

Paul Endacott ; -_--- First National Bank of Bartlesville, Okla. 
R. L. Foster ; é : ; . None. 

.) Gay : F Do. 

J. L. Johnston 3 ‘ Lo. 

W. W. Keeler - Do. 

Stanley Learned = Do. 

(. R. Musgrave dt ied oe ere toa Do. 

P. J. Parker 1 : L Do. 

Philip R. Phillips .------...-... First National Bank of Bartlesville, Okla. 
W. C. Sinoot ee Do. 


B. EF. Stradley 


=  JvOne, 
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Goodyear Tire & Rubber Co. 


Directors Commercial bank affiliations 
A. G. Cameron — None. 
Russell De Young_-_-- ‘ aiieaas Do. 
T. M. Girdler____- Oe ate “ Do. 
DB GeO ck ecnctosutaaciaas- Cleveland Trust Co. 
J. C. Hunsaker.__-_- ‘ be saat None. 
Howard L. Hyde_--- i. aes Do. 
P; B. H. Leroy....- ~scagetacaitia Goodyear State Bank. 
J. P. MeWilliams_____--__- _._... National City Bank of Cleveland. 


W. A. Patterson... .~-~-- _. City National Bank & Trust Company of 
Chicago. 

Mciiciwcinnn OE COON. 

wd~eticddan Dee. 


_..... First National Bank of Kansas City. 


Robert G. Payne__--~-~- 
B.-A. POR Rincaii adr cs; 
K. A. Spencer 


CF, acer sil Jksaa “ORG: 

B. J. Thomaes.....«. at a Do. 

L. B. Williams____- ate National City Bank of Cleveland. 
R. S. Wilson. ats ‘ictal None. 

R. S. Damon _..{.. New York Trust Co. 


Long Island Trust Co. 


Westinghouse Electric Corp. 


Directors Commercial bank affiliations 
E ch Boshell None. 
G. H. Bucher . Peoples First National Bank & Trust Co., 
Pittsburgh. 
M. W. Cresap, Jr None. 
F. R. Denton Mellon National Bank & Trust Co. 
J. L. Hall Merchants National Bank of Boston 
T. J. Hargrave “ Lincoln Rochester Trust Co. 
H. B. Higgins Mellon National Bank & Trust Co. 
J. K. Hodnette : 2 None. 
C. R. Hook Do. 
Edward Hopkinson, Jr__-- Do. 
J. J. MeCloy— _.. Chase National Bank. 
L. E. Osborne : Peoples First National Bank & Trust Co., 
Pittsburgh. 
A. W. Page aa None. 
W. A. Patterson City National Bank & Trust Company of 
Chicago. 
G. A. Price Hanover Bank & Trust Co 
J. W. Reavis ’ Mellon National Bank & Trust Co. 
A. W. Robertson- National City Bank of Cleveland. 
William C. Robinson dad Chase National Bank. 
Mellon National Bank & Trust Co. 
J. M. Schiff : 4 None. 
M. W. Smith re J Philadelphia National Bank 


E. V. Huggins 
Thos. I. Parkinson 


wee None. 
ae Chase National Bank. 


SECURITIES AND EXCHANGE COMMISSION, 
Washington, D. C., Mareh 4, 1957 
Hon. FRANK J. LAUSCHE, 
Chairman, Subcommittee on Securities, 
Committee on Banking and Curreney, 
United States Senate, Washington, D.C. 


DeaR SENATOR LAuScHE: At the conclusion of the Commission’s testimony 
on the administration of its proxy rules under section 14 of the Securities Ex 
change Act of 1934 on July 6, 1956, in connection with the subcommittee’s heat 
ings on S. S79, the then chairman of the subcommittee, Senator Herbert H 
Lehman, and Senator Wallace F. Bennett, a member of the subcommittee, sug 
gested that there were additional questions concerning the administration of 
the proxy rules which had been raised in the course of the hearings which they 
would like to submit in writing to the Commission for its study and report. Sub 
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sequently, a letter of Senator Lehman to the Commission, dated July 10, 1956, 
set forth 30 questions and requested our comments thereon. 
Our report containing the questions and our comments is herewith submitted 
to the subcommittee. 
Sincerely yours, 
J. SINCLAIR ARMSTRONG, 
Chairman. 


REPORT OF THE SECURITIES AND EXCHANGE COMMISSION IN RESPONSE TO QUESTIONS 
RAISED BY SENATOR HERBERT H. LEHMAN IN His LETTER OF JULY 10, 1956 


By letter dated July 10, 1956 (a copy of which is attached as appendix A) 
Senator Herbert H. Lehman advised that the Securities Subcommittee of the 
Committee on Banking and Currency stated that it would be helpful if questions 
raised by witnesses in the subcommittee’s hearing on the adequacy of the law 
governing proxy solicitation were answered by the Commission. In this report 
we first give the exact text of the question posed in Senator Lehman’s letter 
followed by our answer thereto. 


1. Will you describe for us the effect of the Curtin case decision with re- 
spect to the exclusion from the proxy soliciting material of a proposal by 
2 stockholder consisting of a recommendation or request that the manage- 
ment take action with respect to a matter relating to the conduct of the 
ordinary business operations of the corporation ? 

Under rule X—14A-S certain stockholder proposals are required to be included 
in management’s proxy statements. One of the exceptions is a proposal con- 
sisting of a recommendation or request “relating to the conduct of the ordinary 
business operations of the issuer.” (Rule X—14 A-S (5).) Curtin vy. American 
Telephone & Telegraph Co. (124 F. Supp. 197 (S. D. N. Y. 1954) ), held that the 
rule did not require the inclusion in the management’s proxy statement of a pro- 
posal to change the pension plan of A. T. & T. and the Bell System because “the 
rights of pensioners are matters that primarily are the responsibility and 
concern of the corporate management and its directors rather than that of its 
stockholders.” The decision upheld the position taken administratively by the 
Commission that under the laws of the State of New York pension plans fall 
Within the “ordinary business operations” of the company. 


2. Will you outline for us all the steps taken by the Commission, from its 
initial consideration of the proxy solicitations through the appeal, in 
connection with the injunction action brought in the Libby, McNeill & 
Libby proxy contest? What was the nature and effect of the injunctive 
proceedings ? 

The steps taken by the Commission in the case referred to—S. EF. C. v. May 
(134 F. Supp. 247 (S. D. N. Y. 1955), aff'd. 229 F. 2d 123 (C. A. 2, 1956) )—are 
set forth in detail in the district court opinion of Judge Lumbard (134 F. Supp. 
247, 259 et seq.). They may be summarized as follows: On May 28, 1955, a 
committee of opposition shareholders submitted a proposed proxy statement to 
the Commission’s staff. Thereafter, the staff requested a substantial amount of 
information, including disclosure of the identities of the various members of 
the committee. These requests were largely unproductive. Subsequent submis- 
sions by the committee of drafts of proxy statements likewise omitted much of 
the requested information. On June 23, 1955, a committee representative ad- 
vised the staff that the information would not be forthcoming. 

On Friday, July 8, 1955, the committee distributed a letter to shareholders 
entitled “It's time for a change.” 'The false and misleading nature of this letter 
is discussed in the opinion. On Monday, July 11, there was considerable inter- 
change between the committee’s representatives. and the Commission's staff. 
Representatives of the committee stated that much of the requested inferma- 
ion would not be given, and that their latest version of a proposed proxy state- 
ment and the aforementioned letter would be mailed that day to shareholders 
notwithstanding Commission objections. The Commission wired back that the 
proposed proxy soliciting material was misleading and should not be distributed 
until it had been corrected in conformity with the proxy rules. 

Repeated efforts by telephone to persuade the committee to comply with the 
proxy regulation proved fruitless. On July 12, 1955, the Commission was again 
ndvised that the committee would not comply with its request. On July 13, 1955, 
the Commission received the proxy statement mailed to stockholders that day. 
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The Commission thereupon instituted a formal investigation. Testimony of 
interested persons was taken under oath; records and documents were exam- 
ined: and, in general, a thorough check was made to ascertain the full extent to 
which the proxy soliciting material was false or mislez ding, or otherwise violative 
of the Commission’s proxy rules. Thereafter, on August 3, 1955, the Commission 
instituted a court action to enjoin further solicitations by the committee in viola 
tion of the proxy regulations, to prevent the use of proxies theretofore obtained 
in violation of the law, and to postpone the stockholders’ meeting for a sufficient 
period to permit proper resolicitation of proxies. A preliminary as well as a 
final injunction was sought. 

After a hearing, on August 16, 1955, Judge Lumbard issued the preliminary 
injunction requested and postponed the annual meeting from August 17 to 
September 7, 1955. The committee’s attempts to set aside or modify the injunc 
tion, Which included applications to Chief Judge Clark of the Court of Appeals 
for the Second Circuit and Mr. Justice Harlan of the Supreme Court, were uni- 
formly unsuccessful. The committee made no effort to resolicit proxies during 
the period alloted, but instead filed an appeal from Judge Lumbard’s preliminary 
injunction. The meeting was held on September 7, at which time the manage- 
ment’s slate was elected by a vote of nearly two-thirds of the outstanding common 
stock. On January 11, 1956, the court of appeals affirmed the judgment granting 
the preliminary injunction. Thereafter, on March 14, 1956, the litigation was 
terminated by the entry of a permanent injunction against the committee by 
consent. 


3. Do you believe it is feasible to use a secret ballot in the election of cor- 
porate directors? Would the secret ballot contravene any State laws? 
Does the Commission presently have the authority to adopt appropriate 
rules to compel the use of a secret ballot in corporate elections? If 
not, what legislation would be necessary to give it that authority? 

It is not believed to be feasible to prescribe the use of a secret ballot in the elec 
tion of corporate directors in the context of existing corporation laws and pro- 
cedures. A proposal for secret balloting would appear to cali for an entirely new 
technique which would not appear to fit the pattern of laws which have grown 
up in this area and against which the Commission’s proxy rules were developed. 

Although the use of secret ballots in the election of directors has been urged b) 
some (principally the Federation of Women Shareholders in American Business, 
Inc.) it is not believed that there has been a sufficient record made as to abuses 
of the proxy technique to justify the imposition of a secret ballot requirement 
with the legal uncertainties thereby created. 

Of course, if advocates of the secret ballot are able to demonstrate that the 
use of the secret ballot would provide substantial protection to investors from 
abuses in election contests, it would seem that Congress might appropriately 
legisiite. Unless such legislation were forthcoming upon a demonstration 
of abuse of the proxy technique, the Commission would be reluctant to impose a 
secret ballot requirement as an administrative matter under its existing rule- 
making power. 


4. Do you feel it would be appropriate to restrict in any way the use of funds 
of one publicly held corporation to further the interests of an indi- 
vidual seeking control of another publicly held corporation in a proxy 
contest? 

The Commission’s proxy rules require a disclosure of the estimated costs of 
solicitation by all parties to a proxy contest. Furthermore, any material in- 
terest of affiliated persons in transactions (either past or proposed) of their 
companies or subsidiaries of such companies, not only in connection with proxy 
contests but also in connection with mergers, consolidations, sales of assers 
or other control-shifting corporate procedures must be shown. 

Courts have effectively dealt with abuses of trust by management in the 
misuse of corporate funds for personal advantage under State law. Restric 
tions on use of corporate funds may well act as a deterrent to management in 
respect of acquisitions which may, in fact, be advantageous to both the ac- 
quired and acquiring companies. If there is no abuse of trust, the presence of a 
personal interest on the part of affiliated persons does not necessarily mean that 
the transaction is disadvantageous to security holders of either company. 

With respect to companies now subject to the Securities Exchange Act, the 
Commission is not prepared at this time to recommend that Federal regulation 
more stringent than the disclosure requirements of our proxy rules is necessary, 
particularly in view of the manner in which the proxy rules have actuaitls 
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operated. The Fullbright bill, S. 1168, enactment of which we have recommended 
(with modifications not material here), would require compliance with the 
proxy rules by a substantial number of companies in which there is a large 
publicly held investor interest. 


5. Would it be advisable to require every beneficial owner, as distinguished 
from the record holder, of securities in a company involved in a proxy 
contest to disclose his interest before allowing him to vote in the contest? 

Our experience does not indicate any need to require each beneficial owner of 
stock to disclose his interest before he is permitted to vote. Unless he is a 
participant in a proxy solicitation, we see no need to make public an individual 
stockholder’s holding where such holding is so small as to preclude an inference 
of control. 

Insofar as proxy contests are concerned our rules have been amended to require 
full disclosure of the stock interest of participants in proxy contests. This in- 
cludes (1) the amounts of stock or other securities of the company which they 
have purchased within the preceding 2 years, (2) the amount of indebtedness 
incurred in purchasing such securities, and (3) the sources of the funds for such 
purehases if they were derived from sources other than commercial banks and 
brokers in the regular course of business of such institutions. We have defined 
the term “participant” in proxy contests to include all those who solicit, as well 
as those who finance the solicitation, or who participate in the financing of com- 
mittees or other organized groups engaged in the conduct of proxy fights. Our 
rules also require a disclosure of the interest of participants in the outcome of 
the proxy contest such as the positions they intend to occupy with the company 
and the transactions they intend to engage in with the company or its sub- 
sidiaries. 


6. Do you favor the provisions of 8. 879, or any other reduction ‘n the per- 
centage of stock held by a beneficial owner of securities which brings 
into play the requirements of section 16 (a) of the Securities Exchange 
Act? 

In reply to a letter dated February 2, 1955, a memorandum was transmitted 
to Senator Fulbright setting forth the Commission’s views on 8S. 879. A copy of 
this memorandum, prepared by the Office of General Counsel, is printed at page 
1323 of the report of the hearings before the subcommittee of the Senate Com- 
mittee on Banking and Currency, 84th Congress, 1st session, on S. 879. The 
memorandum noted that the proposed percentage reduction from 10 percent to 
5 percent holders would extend the reporting requirements to additional stock- 
holders and serve to permit management or any other group to determine 
whether substantial beneficial holdings were being accumulated and to identify 
the owners. The significance of this information would depend upon the cir- 
cumstances of each case. Under the present 10 percent requirement, it is pos- 
sible for individuals and groups of individuals to accumulate substantial hold- 
ings without public disclosure and to appear at corporate meetings where the 
concentration of ownership is first revealed. Some additional light might he 
thrown upon such activities if the percentage were to be reduced, although ac- 
cumulations up to 5 percent would still be undisclosed. The great majority of 
reports are filed by persons who are officers or directors and very few reports 
are now filed by 10 percent stockholders who are not officers or directors. Adop- 
tion of the proposal would, of course, result in some burden on the security 
holders affected. 

On January 14, 1957, S. 594 was introduced in the 85th Congress, 1st session, 
by Senator Capehart. The provisions of this bill are identical with S. 879, 84th 
Congress. The Commission sent comments on 8. 594 to the Senate Banking 
and Currency Committee on February 27, 1957, a copy of which is attached as 
appendix B. 


7.How much time usually elapses between the filing of proxy soliciting 
material by management in a contested election and the release of 
that material? How much time usually elapses between the filing of 
proxy soliciting material by the opposition to management in a contested 
election and the release of that material? Would it be advisable for the 
Commission to establish a specified time period for the filing, reviewing, 
and release of proxy soliciting material so that no person could obtain 

a time advantage due to speedier processing? 
The rules specify that a proposed proxy statement must be filed with the 
Commission at least 10 days prior to its proposed release. The rules further 
provide that soliciting material subsequent to the release of the proxy state- 
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ment must be filed with the Commission at least 2 days prior to its proposed 
release. In the case of proxy contests the rules permit soliciting material to be 
released by either side prior to the filing and release of the formal proxy state- 
ment required by the rules, provided such material is submitted to the Commis- 
sion at least 5 business days prior to such a release. These time periods apply 
alike to both sides and may be accelerated by the Commission upon good cause 
shown. Nothing in the rules in terms prohibits the solicitors from releasing their 
material at the expiration of these time periods. However, if such release is 
made prior to compliance with the comments of the staff in respect of the mate 
rial, the solicitor runs the risk that his material may be determined by a court 
to be misleading or otherwise to comply with the rules. 

Experience has been that in the great majority of cases the material has been 
processed in time to be released within the time periods prescribed by the rules. 
In fact, in many cases the material has been accelerated so that it is actually 
released prior to the prescribed time period. The staff is acutely aware of the 
necessity of speedy processing of proxy material in a proxy contest not only in 
the interest of the contestants themselves but, more importantly, in the interest 
of stockholders at large who can act intelligently only if they receive as quickly as 
possible all material which will enable them to have a basis for an intelligent 
exercise of judgment as to the merits of the contending parties. 

Of course, if the soliciting material is deficient under the rules, particularly 
where it may be materially misleading, the processing is necessarily slowed up. 
Even in such cases the staff has almost invariably communicated with the parties 
involved and given them the comments within the time prescribed by the rules. 
In many cases the comments are not complied with by the solicitors for some 
time. 

The Commission's staff is impartial in the processing of proxy material in 
respect to both sides of the proxy contest and has not speeded the processing of 
the material of one side at the expense of the other. The rules apply impartially 
to both sides so that there is no existing problem of one side or the other obtain 
ing a “time advantage.” 


8. Will you list the nonmanagement solicitations of proxies from March 31, 
1955, to June 30, 1956? 

Two schedules are attached in response to this item. Schedule 1 (a) shows 
for the entire calendar year of 1955 the names of the issuers involved in nonman 
agement solicitations for the election of directors for representation on the Board 
of directors or for control of the company and whether management or the oppo 
sition won the contest. Schedule 1 (b) shows the same information for the 
entire fiscal year ended June 30, 1956, and in addition shows the number ot 
individuals that filed the new schedule 14B under the Commission’s proxy rules 
as amended on January 17, 1956. 


9. Will you list the stockholder proposals included in management prox) 
statements from March 31, 1955 to June 30, 1956? 

Two schedules are attached in response to this item. Schedule 2 (a) shows 
the stockholder proposals under the Commission’s rule X—14A-S8 that were in 
cluded in management’s proxy statement for meetings of stockholders held 
during the calendar year of 1955. Schedule 2 (b) shows the same information 
for the fiscal year ended June 30, 1956. 


10. Will you list the stockholder proposals excluded from management proxy 
statement from March 31, 1955, to June 30, 1956, and give the reasons 

therefor? f 
our schedules are attached in response to this item. Schedule 8 (a) shows 
the stockholder proposals under the Commission’s rule X—14A-S that were 
excluded from management’s proxy statements during the calendar year of 


1955. Schedule 3 (b) gives a summary of such proposals. Schedules 3 (¢c) and 
3 (d) give the same information for the fiscal year ended June 30, 1956. 


11. How many proxy statements were filed for the calendar year 1955, and 
how many during the first 6 months of 1956? Can you indicate what 
the purpose of the meetings were? 

Six schedules are attached in response to this item. Schedules 4 (a), 4 (c¢), 
and 4 (e) show for the calendar year 1955 the number of companies filing proxy 
statements, the number of proxy statements filed, the purpose of the meeting, the 
acts under which the proxy statements were filed and the ratio of ‘listed’ 
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issuers that solicited proxies for the election of directors to those that did not. 
Schedules 4 (b), 4 (d), and 4 (f) show the same information for the fiscal year 
ended June 30, 1956. 


12. Does the Commission in any way restrict the content of news releases 
issued during a proxy contest by one of the participants? If so, how’ 
If not, why not? 

During recent years the Commission has been faced with the problem of the 
extent to which its rulemaking power granted to it by section 14 (a) of the 
Securities Exchange Act of 1934 may, in the case of proxy contests, be in con- 
flict with the first amendment’s guaranties of freedom of speech and of the press. 
The intensity with which recent proxy contests have been fought and the resort 
by the contestants to all possible media of communications have aroused a 
general public interest in such contests. As a result, the interest of the press 
in these contests has been intense, particularly because of the prominence of the 
companies, control of which has been the subject of the disputes. Similarly. 
press releases, press conferences, radio and television addresses and speeches 
before shareholders themselves and before groups having important influence 
upon shareholders have been a normal part of proxy contests. 

The Commission does not exercise any control over news articles or editorial 
comments. Similarly, press releases, speeches, and radio or television scripts 
need not be filed with the Commission prior to use or publication. 

However, before reprints of any of the foregoing may be circulated by one of 
the contestants as a part of the proxy campaign they must be subjected to full 
serutiny and control under the proxy rules. Thus, reprints must be filed prior 
to such use together with a statement identifying the author and any unnamed 
person quoted in the article, disclosing whether consent of the author and of the 
publication to use the material has been obtained and stating if any payment has 
been made by the user in connection with the publication. 


15. Does the Commission in any way restrict the content of advertisements 
published during a proxy contest by one of the participants? If so, 
how? If not, why not? 

A paid advertisement which solicits a proxy authorization or consent cannot 
properly Claim any special treatment under the proxy rules nor is such treatment 
generally accorded. Thus, the text of the nd must usually be filed in advance 
like any other material and it must conform to all of the disclosure requirements 
of the proxy rules. A limited exception from the proxy rules is provided for a 
newspaper advertisement which informs security holders of a source from which 
they may obtain copies of a proxy statement and does no more than name the 
issuer, state the reason for the advertisement, and identify the proposals to be 
acted upon. 


14. Does the Commission in any way restrict the content of annual reports? 
If so, how? 

The Commission’s proxy rules require that the management’s proxy state- 
ments for an annual meeting at which directors are to be elected, be accom- 
panied or preceded by an annual report to security holders. However, the rules 
provide in such case that the report contain “such financial statements for the 
last fiscal year as will, in the opinion of the management, adequately reflect 
the financial position and operations of the issuer.” Such annual report, in- 
cluding financial statements, may be in any form deemed suitable by the man- 
agement. The rules provide that such report in this situation is deemed not 
to be “soliciting material” and is not “filed” with the Commission (although 
it must be transmitted to the Commission) so as to impose civil liabilities upon 
persons responsible for its preparation under the provisions of the Securities 
Exchange Act of 1934. 

The Commission is of the opinion and its experience indicates that if annual 
reports are required to be “filed” in a typical uncontested solicitation by man- 
agement or in the case of contests not involving election of directors the fear of 
possible civil liability under section 18 of the 1934 act would restrain manage- 
ments from including in annual reports information which may be of substan- 
tial value to investors and security holders. 

In the case of a proxy contest for the election of directors the fact that the 
annual report has not been deemed to be soliciting material has been used by 
management to evade the cardinal command of the proxy rules that soliciting 
material must not be misleading or omit material facts necessary to make the 
facts stated not misleading. In order to close this loophole our proxy rules were 
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revised in January 1956 to provide that, in the case of a proxy contest for the 
election of directors, three copies of any portion of the annual report which 
comments upon or refers to any solicitation in a proxy contest, or to any partic- 
ipant in any such solicitation other than the management, shall be filed with the 
Commission as proxy material subject to the Commission’s proxy rules. Such por- 
tion of the annual report must be filed with the Commission in preliminary form 
at least 5 business days prior to the date copies of the report are first sent or 
given to security holders. It is to be noted, however, that only such portion 
of the annual report which in effect is soliciting material is required to be filed 
and become soliciting material subject to the Commission’s proxy rules. Under 
the rules as now in effect other portions of the annual report need not be filed 
and are not deemed to be soliciting material. 


15. Are there any State laws governing the right of a stockholder to obtain 
a complete list of stockholders from the corporation? Are there any 
Federal laws or rules governing the right of a stockholder to obtain a 
complete list of stockholders from the corporation? Which laws gov 
ern? Do you recommend any changes in the Federal laws? 

Many States afford a shareholder the right to obtain a complete list of stock- 
holders from the corporation. The Commission has exercised powers under the 
Publie Utility Holding Company Act of 1935 to compel the furnishing of a com- 
plete list to a shareholder of a registered company. Jn re H. M. Foster, et al 
(21 SEC 460 (1945) ); In the Matter of Standard Gas and Electric Co. (24 SEC 
337 (1946)). There is, however, no general Federal law which would compel a 
corporation to furnish such a list. It is not possible to make any generaliza- 
tion as to which law would govern in the event of conflict, since this would de- 
pend on the extent, if any, to which the Federal legislation was meant to super- 
sede the State law. Inasmuch as there is no State law prohibiting the furnish- 
ing of such a list, conflict is unlikely to arise. 

In this connection it should be noted that under rule X—14A-—7, a shareholder 
who is willing to pay the expense of a solicitation can require management to 
eirculate his material. Under the Commission’s rules, the management may 
provide the shareholder with a list of stockholders in lieu of mailing out his 
material. While rule X—14A~—7 does not afford a stockholder the absolute right 
to a complete list, it does give him the rights noted above without having to 
show proper purpose or meet minimum shareholding requirements. 

We do not believe that any further Federal regulation is needed. 


16. Do you know to what extent are corporate employees and corporate 
patronage used to advance management's interests in contested proxy 
battles’ Should this practice be restricted? 

The Commission's experience has been that in almost every proxy contest the 
management uses the employees of the corporation to solicit proxies for the 
management. There is little evidence upon which to base any firm conclusion 
as to the degree to which corporation patronage is used for the same purpose 
To deal with these practices the proxy rules require a disclosure by both sides 
in their proxy statements of the methods to be employed in the solicitation 
(other than by the use of the mails). Pursuant to these provisions disclosure 
is made of the use of employees. In addition the rules require a disclosure 
of material transactions involving the company and its subsidiaries in which 
affiliated persons are interested. The interest of affiliated persons in such 
transactions, not only past but proposed, are required to be disclosed in the 
proxy material of the parties. They afford in many cases a valuable insight 
as to the motivations and the pecuniary interests of the persons involved in con- 
ducting the proxy contest. 

In general, disclosure appears preferable to Federal legislative restriction on 
participation in proxy fights. What might be fair restriction in one case might 
well be unfair interference in another. The disclosure process appears to be 
an adequate means of dealing with this problem. 

17. Will you prepare a table showing the extent to which there are inter- 
locking directorates between commercial banks and industrial corpora 
tions by analyzing the 20 largest industrial corporations? 

Attached as schedule 5 is a list of directors of the 24 largest industrial cor- 
porations with their commercial bank affiliations. 
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18. Does your experience indicate that some limitation, either in terms of 
absolute amounts, in terms of a percentage of assets, or in some other 
way, should be placed upon the amount of money spent in a proxy 
contest? If not, should the expenses incurred be filed with some public 
agency? 

In their present form, the proxy rules require both sides in a proxy contest 
to estimate the amount of their proposed expenses (including proposed fees to 
attorneys, accountants, public relations or financial advisers, solicitors, printing, 
transportation, litigation and other costs incidental to the solicitation) and re- 
quires these estimates to be included in the soliciting literature of the respective 
contestants. Thus, not only are such estimated expenses required to be filed 
with a public agency but they are actually made a part of the proxy material 
distributed to the shareholders. If the original estimates become misleading 
because they have become inadequate in the light of actual expenditures, dis- 
closure must be made of increased estimates. If it is the intent of any contestant 
of either side to request reimbursement for expenses from the company at a 
later date, the proxy rules require a statement as to whether or not such con- 
testants, if they obtain control of the company, will submit the question of such 
reimbursement to a vote of security holders. 

In view of these provisions of the proxy rules which enable security holders 
to appraise the importance of the proposed expenditures to them, it appears un- 
necessary to place limitations on the amounts to be expended by the parties. 
The amounts of such expenditures are in most cases governed by the particular 
circumstances and will vary with respect to such factors as the number of 
shareholders and their accessibility as well as the extent and scope of the issues 
to be debated in the contest. Any substantive limits on the amount of permis- 
sible expenditures may well deprive shareholders of sufficient information to 
enable them to form intelligent judgments. 


19. Can you ascertain the expenses incurred by management and by the 
opposition in six of the most recent proxy contests and furnish them 
to us? 

The following table shows the information concerning the expenses of manage- 
ment and the opposition in six recent proxy contests obtained from the publie files 
of the Commission. It is to be noted that certain of these amounts are estimated: 


Estimated er penses of contest 


Company | Management Opposition 
Alaska Juneau Mining Co $23, 871 1 $32, 795 
Fairbanks, Morse & Co 50, 000 50, 000 
Libby, McNeill & Libby 25, 000 19, 000 
Seiberling Rubber Co ; , $5, OOO 35, 000 
Thermoid Co Be 5, 000 25, 000 
Virginia-Carolina Chemical Co 125, 411 2 83, 019 


1 This is an actual expenditure reported. 
2 These are actual expenditures reported. Company estimated that such expenses were about $50,000 
in excess of normal proxy soliciting expenses. 


20, Does the Commission have sufficient authority to adopt a rule requiring 
all listed companies to solicit proxies at least once each year? If not, 
do you feel a law compelling such solicitations would be desirable? 

Section 14 (a) of the Securities Exchange Act does not require the solicitation 
of proxies. Such solicitations as are made with respect to listed securities, 
however, must be made in compliance with the Commission’s rules under that 
section. The Commission could under section 19 (b) impose this requirement as 
a condition to future listings. The New York Stock Exchange imposed this re- 
quirement as to listings after June 1, 1955. 

Although there has been no comprehensive investigation made by the Com- 
mission of abuses in this area, it is true that many listed companies do not 
solicit proxies because the management group controls sufficient voting stock to 
make up a quorum at stockholders’ meetings without solicitation of proxies from 
public stockholders. The Commission is aware that the bylaws of some listed 
companies impose no substantial quorum requirements, thus making it easy for 
an inside management group to perpetuate its control without soliciting proxies 
under the Commission’s proxy rules. 
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The subcommittee may desire to investigate this matter further and the Com- 
mission would of course be glad to assist in any such study. One of the difficulties 
inherent in legislation imposing a requirement that all listed companies must 
solicit proxies is that companies not desiring to make the disclosure required in 
proxy statements might prefer delisting to compliance with such a requirement. 
Such legislation might require that all companies subject to SEC jurisdiction 
solicit proxies pursuant to such rules and regulations as the Commission may 
issue. This would permit flexible administration capable of handling hardship 
cases and without causing unnecessary burdens. 


21. Does the Commission have sufficient authority to adopt a rule requiring 
all listed companies which do solicit proxies to solicit them from all 
stockholders? If not, do you feel a law conferring such authority 
would be desirable? 

Under its rulemaking power pursuant to section 14 (a) of the Securities Ex 
change Act the Commission could require that proxies be solicited of all share- 
holders for each annual meeting, if any proxy solicitations are made by the 
company as respects any listed security. Cases have come to the attention of 
the Commission, particularly involving Canadian companies with no substantial 
quorum requirements, in which the managements have been able to perpetuate 
themselves in control by means of little or no proxy solicitation. It is antici- 
pated that the Commission will give this problem further consideration with a 
view to the possible adoption of a rule requiring solicitation of all stockholders 
if any are solicited. 

22. Do you believe it would be desirable to require institutional investors 
such as investment companies to file reports with the Commission dis- 
closing how their proxies were voted in each of the companies in their 
portfolios? 

In proxy contest a disclosure by institutional investors as to how they voted 
their shares would be of public concern only if there were some understanding 
or agreement not otherwise disclosed during the proxy contest which motivated 
the vote. The proxy rules treat any person as a participant who enters into any 
arrangements with a participant for the purpose of financing or otherwise induc- 
ing the purchase, sale, holding, or voting of securities of the issuer in support 
of or in opposition to a participant. As such, an investment company or other 
institutional investor would be required to file reports required of such partici- 
pants and information concerning it would be required in the appropriate proxy 
solicitation material. We have no information at the present time leading us to 
suspect that investment companies are in fact participating in proxy contests 
without that fact being disclosed in proxy statements. The Division of Corporate 
Regulation is undertaking a comprehensive study of the size and growth of 
investment companies as authorized by section 14 (b) of the Investment Com 
pany Act of 1940. One of the areas to be studied is the extent of control exercised 
by investment companies over corporations whose securities are held in the in 
vestment companies’ portfolios and the effect of any such control. As a result of 
such study the Commission will be in a better position to determine whether 
abuses exist in the areas of participation by investment companies in the affairs 
of their portfolio companies which should be dealt with by legislation or rule 
changes. 

23. It has been suggested that stock held in pension funds should either be 
considered treasury stock and not voted or should be voted in accord 
ance with the wishes of the beneficial owners of the stock when con- 
tested matters are presented to an annual meeting. Does the Com 
mission feel either suggestion has merit? 

The principal problem present in this situation is the ability of the manage- 
to control the substantial voting strength of its own securities held in a company 
controlled pension fund. The magnitude of this problem is not known and, of 
course, some pension funds do permit the beneficial owners of the stock to vote 
the shares beneficially owned by them. It may be doubted that individual em- 
ployees would be inclined to refuse to give proxies to the in.nagement even where 
they are entitled to vote. 

Any such proposal appears to be of a regulatory nature which exceeds the dis- 
closure philosophy underlying the Securities Acts administered by this Commis- 
sion. 
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24. Has the Commission considered amending the proxy rules to permit 
bona fide compromises in proxy contests for control? Cant he rules be 
amended to authorize such compromises? Would such an amendment 
be desirable? 

The proxy rules provide that no proxies shall confer authority to vote for the 
election of any person to any office for which a bona fide nominee is not named 
in the proxy statement. It is conceivable that such bona fide nominees will be 
named and that subsequently the opposition group may see fit, in good faith, to 
enter into a compromise arrangement. However, proxies may meanwhile be 
solicited or received upon the basis of information with respect to nominees whom 
the management no longer intends to support or at least during negotiations 
looking to this end. It is the usual practice to call upon the participants in such 
a solicitation to bring to the attention of stockholders whom they have solicited 
any such change in the proposed voting of their proxies so that they may be ac- 
corded full opportunity to revoke their proxies in the light of the more recent 
developments. In other words, it is the purpose of this rule to afford discretion- 
ary power in the voting of proxies with respect to unforseen contingencies such 
asa death of a nominee or other inability or unwillingness to serve; it is not the 
purpose of the provision to afford discretionary power by which contestants may 
vote proxies as they see fit and in a manner at substantial variance with the 
basis upon which the solicitation was initially made. Thus, while the proxy 
rules do not preclude bona fide compromises in proxy contests for control, the 
proxy rules do often require the mailing of additional information to stockholders 
whose proxies have been received or are still being sought. This is consistent 
with disclosure character of the proxy rules in an area of primary concern to 
stockholders, 

It is not believed that an amendment to the proxy rules in this area is desirable. 
As was testified by Chairman Armstrong before the Subcommittee on Securities 
of the Committee on Banking and Currency on June 15, 1955: 

“Charges are sometimes made by management that an opposition group 
is bargaining to be bought off. It sometimes appears that management 
would be desirous of terminating a contest by some kind of a deal. When 
such a situation develops—and it may occur at any time and, more often 
than not, very late in a fight after proxies have been solicited and are in 
hand—the potentialities of fraud on the security holders are very great.” 

It is, therefore, believed that such situations may best be met on a case-by-case 
basis without relaxation of our proxy rules in this area. 


7 


25. Why were the proxy rules amended in 1954 to provide for a progression 
of the percentage of votes necessary to get a stockholder proposal be- 
fore the annual meeting? 

Prior to the 1949 proxy season there was no requirement that a percentage test 
be met in order for a proposal to be repeated in successive years. The result 
Was that proposals receiving only insignificant stockholders support were re- 
peated year after year. Beginning with 1949 the rules provided that proposals 
| must have received at least 3 percent of the votes cast the previous year in order 

for such proposals to be repeated, 

Notwithstanding this requirement it was found in subsequent years that many 
proposals surmounted the 3 percent test but still did not, with repetition in suc- 
ceeding years, make any progress, percentagewise, in obtaining stockholder ac- 
ceptance. This situation resulted in a considerable waste of time and money on 
the part of the companies involved, unnecessarily taxed the staff of the Com- 
mission and caused annoyance on the part of public stockholders in general. As 
a result, the Commission adopted the progression test on the theory that a stock- 
holder shouid be able to show at least a modest measure of success in obtaining 
the acceptance of his views if he wished to repeat his proposal in successive 
years, 


26. If there is no State law governing whether a proposal made by a stock- 
holder under rule X—14A-8 is a proper subject for stockholder action, 
how does the Commission make the determination ? 

If there is no State law governing the question, rule X—14A-8 provides a pro- 
cedure to be followed by the management which is designed to furnish the 
Commission information necessary to make a determination in the matter. 

Rule X—14A-8 (d) provides in part: 

“Whenever the management asserts that a proposal and any statement in 
support thereof may properly be omitted from its proxy statement and form 
of proxy, it shall file with the Commission * * * a copy of the proposal 
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and any statement in support thereof as received from the security holder, 
together with a statement of the reasons why the management deems such 
omission to be proper in the particular case, and where such reasons are 
based on matters of law, a supporting opinion of counsel. The management 
shall at the same time, if it has not already done so, notify the security 
holder submitting the proposal of its intention to omit the proposal from its 
proxy statement and form of proxy and shall forward to him a copy of the 
statement of the reasons why the management deems the omission of the 
proposal to be proper and a copy of such supporting opinion of counsel.” 

The rule places the burden of proof upon the management to show that a par- 
ticular security holder’s proposals is not a proper one for inclusion in the man- 
agement’s proxy material. Where management contends that a preposal may 
be omitted because it is not proper under State law, it will be incumbent upon 
the management to refer to the applicable statute or case law and furnish a sup- 
porting opinion of counsel. 

If the management fails to establish that the proposal is not a proper subject 
for stockholder action or is otherwise negligible under the rule, doubts are 
resolved in favor of the stockholder and the management is required to include 
the proposal in the proxy material. 

In the absence of a State statute establishing that a proposal is proper for 
stockholder action, the Commission will rely on the common law if this can be 
ascertained. It will also consider other sources such as the corporate law of 
other States, particularly of the leading commercial States, as well as the deci- 
sions of the Federal courts, textbooks, law journals, and other similar material 
where the question may be discussed. 

In a number of cases, after the procedure established by the rule was fol- 
lowed, the Commission has heard oral argument of one or both parties followed 
by submission of briefs by the parties to aid it in its determination of the 
question. 


27. How does the Commission determine whether a proposal made by a 
stockholder under rule X—-14A-8 relates to the ordinary business opera- 
tions of the issuer? 

The policy motivating the Commission in adopting the rule which has the 
effect of not compelling management to include proposals containing recom- 
mendations or requests by stockholders relating solely to the conduct of the 
ordinary business operations of a company is basically the same as the under- 
lying policy of most State corporation laws to confine the solution of ordinary 
business problems to the board of directors and place such problems beyond the 
competence and direction of shareholders. The basic reason for this policy is 
that it is manifestly impracticable in most cases for stockholders to decide 
management problems at corporate meetings. 

As indicated in the answer to question 26, the procedure required under the 
rule X-14A-8 must be followed by the management whenever it asserts that a 
proposal or any statement in support thereof may properly be omitted from the 
proxy statement and form of proxy. 

After the management has furnished the stockholder a statement of the 
reasons why it deems the omission of the stockholder’s proposal to be proper, 
together with a copy of the supporting opinion of counsel where such reasons 
are based on matters of law, and has filed such material with the Commission, 
the Commission’s staff examines the law of the State of incorporation to de- 
termine whether there is any statute or case law defining what is meant by 
the conduct of the ordinary business operations of a company. While rule 
X-14A-8 does not require that the ordinary business operations be determined 
on the basis of the State law, the premise of rule X—14A-S8 is that the propriety 
of or admissibility of proposals for inclusion in the proxy statement is to be 
determined in general by the law of the State of incorporation. (See p. 2 of 
Securities Exchange Act Release No. 4979.) Consistency with this premise 
requires that the phrase “ordinary business operations” in rule X—14A-8 have 
the meaning attributed to it under applicable State law. To hold otherwise 
would be to introduce into the rule the possibility of endless and narrow interpre- 
tations based on no ascertainable standards, 

If there is no statutory or case law in the State of incorporation which is 
determinative of the question as to what is meant by conduct of ordinary busi- 
ness operations of the company, the Commission seeks to determine the meaning 
based on the law of other jurisdictions or other authority in the manner in- 
dicated in the answer to question 26. 
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28. What indication do you have that securities are being purchased by 
foreign accounts? Can you estimate the extent of these purchases? 

Can you determine the beneficial owners of securities so purchased? 
Foreign accounts have been net purchasers of domestic corporate securities 
since 1950, according to data collected by the Treasury Department. For some 
years prior to 1950 such accounts were sellers on balance or had only small net 
purchases. Net purchasers of long-term domestic securities (having maturities 
of more than 1 year) by foreigners for the years 1950-55 and for the first 9 

months of 1956 were as follows: 


Net purchases of long-term domestic corporate securities by forcigners 


{In millions of dollars; negative figures indicate net sales] 


Corporate securities 
Calendar vear or period 


Bonds Stocks Total 

1950... — $0. 6 $2.9 $2.3 
1951. é. ; : 21.6 120.3 | 98.7 
1952 ‘ is 11.7 1.0 | 12.7 
1953 en ee : : 15.3 §5. 2 | 70. 5 
| eee ie 6.1 | 135.0 | 141.1 
1955 J ; mbna toes 28.7 | 127.5 156. 2 
1956 (1st 9 months) . we 2-3 BaED 34.5 176.4 | 210.9 

Total, 634 years eh as ae et} 74.1 | 618.3 | 692. 4 

i 


As the table shows, foreigners have purchased on balance since 1950 a total of 
$692,400,000 of domestic corporate securities, mostly stocks. In addition, in the 
same period foreigners made net purchases of United States Government bonds 
and notes of maturities of more than 1 year in the amount of $830,300,000, an 
aggregate of $1,449,800,000 of domestic securities since 1950. 

As indicated also by the table, net purchases of corporate stocks of domestic 
companies have tended to increase in the last several years, increasing from $1 
million in 1952 to an annual rate of over $200 million in 1956. 

Information is not available as to the actual purchasers of these securities 
since the basic reports identify only the country from which the orders originate. 
Thus, net purchases in 1955 were $112 million for Switzerland and $32 million 
for the United Kingdom. Canadian investors were net sellers of United States 
corporate stocks in 1954 and 1955. 

According to surveys by the Commerce Department, most of the purchases 
have been in publicly traded stocks. The Department estimates that in addi 
tion to these acquisitions the rising market value of United States stocks added 
some $1.1 billion to foreign holdings so that, at the end of 1955, sueh holdings 
had an estimated value of $6.6 billion. About SS percent of these holdings are 
believed to be in stocks listed’ on the New York Stock Exchange, accounting for 
about 2.7 percent of the market value of stocks listed on the exchange at the 
end of 1955. (Survey of Current Business, August 1956.) 

Except for information relating to specific securities coming to light as a 
result of investigations by the Commission, the only present reguiar source of 
information regarding foreign transactions in domestic securities are the Treas- 
ury reports. For a number of years before World War II, the Securities and 
Exchange Commission received weekly reports from 55 New York brokerage 
firms which were known to account for a large part of trading in domestic secu- 
rities for foreign accounts. Such reports provided current information as to 
the amounts and names of specific securities purchased and sold by foreign 
accounts, However, these reports were discontinued in 1952 because of the 
unavailability of Commission staff for this purpose. Arrangements recently 
have been made with the Treasury Department looking to the possibility of 
adapting its reports to our needs. 


Data relating to capital movements between the United States and foreign countries 
have been collected since 1935, pursuant to Executive Order 6560 of Jannary 15, 1954, 
Executive Order 10033 of February 8, 1949, and Treasury regulations promulgated there- 
under. For the purpose of these reports, “Foreigners” or “Foreign Accounts” cover all 
institutions and individuals domiciled outside the United States, its Territories and 
possessions. 
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We are unable to determine the beneficial owners of securities purchased by 
foreign accounts. The reports filed with the Department of the Treasury and 
the Department of Commerce do not give such information, and the banks and 
brokerage houses filing such reports do not in most cases have available to them 
information as to the beneficial owners of securities purchased by foreign 
accounts. 

The beneficial owners of 10 percent or more of any class of listed and registered 
securities are required to file forms 4, 5, and 6 on ownership of such securities. 
We have made no analysis of thousands of forms so filed over the years to 
determine to what extent nonresident aliens have filed such reports. There 
are obvious difficulties in the enforcement of the requirement that such reports 
be filed by persons residing abroad. In a recent proxy contest our attempt to 
find out the facts in regard to the acquisition of securities of the company by a 
Swiss bank were frustrated because of Swiss law that makes it a criminal offense 
for a Swiss bank to divulge information concerning its transactions. 


29. Does the jurisdiction of the Commission over proxy matters now reach 
to the fullest extent possible under the constitutional powers of the 
Federal Government? If not, would it be desirable to extend the 
jurisdiction of the Commission? 

The jurisdiction of the Commission over proxy matters does not reach to the 
fullest extent possible under the commerce power. The Commission is on record 
as favoring some extension of jurisdiction, namely, inclusion of nonlisted con- 
cerns whose size and/or wide degree of public ownership would make application 
of the proxy rules desirable. No further extension of the statutory power is 
presently proposed. 


30. Is 100 words sufficient for a fair presentation of a stockholder proposal? 
Does management have an advantage in its ability to answer the 
contention in the same communication ? 

In determining the length of the statement which a stockholder may insert it 
management’s proxy statement in support of his proposal the Commission had 
to consider the practicalities of the problem. There is no limit to the numbei 
of stockholders who may put proposals in the management’s statement nor is 
there any limit upon the number of proposals which a single stockholder may 
insert, other than the exercise of discretion. 

Since the 100 words is in addition to the statement of the proposal itself, it 
seemed to the Commission that 100 words would be sufficient for a carefully 
prepared exposition of the reasons for the submission of the proposal to stock 
holders. Objection to this limit has been voiced on occasion but, in general, it 
has been accepted and seems to have worked very well in practice. 

There is no question that the management does have some advantage in being 
able to reply at greater length. However, it has as much or more advantage by 
reason of being in control of the proxy machinery and having access to the 
corporate funds with which to combat the proposal. 


(Reference to the following will be found on p. 23.) 
SECURITIES AND EXCHANGE COMMISSION, 


Washington, D. C. 
SECURITIES EXCHANGE Act OF 1934 
Release No. 5276 
ADOPTION OF AMENDMENTS TO PROXY RULES 


The Securities and Exchange Commission has adopted certain amendments 
to its proxy rules contained in regulation X-14 under the Securities Exchange 
Act of 1934. Notice of the proposed amendments and an invitation to subinit 
comments and suggestions thereon were published on August 23, 1955. There 
after pursuant to notice published on November 4, 1955, a public hearing was 
held on November 17. On the basis of the comments and suggestions received 
from the public and the testimony in the public hearing, a revised draft of the 
proposed amendments was prepared and published for comment on December 
14, 1955. 
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The Commission has now considered all of the comments and suggestions re- 
ceived and has determined that the proposed amendments should be adopted 
with certain modifications therein. The text of the amendments as adopted 
is attached hereto. 

The principal purpose of the amendments is to clarify the applicability of 
regulation X-—14 to proxy contests with respect to the election or removal of 
directors. Accordingly, the rules have been expanded to spell out more specifi- 
cally the procedure to be followed and the information to be given in the case 
of such contests. The more important changes made in the rules are described 
below. 

The definition of the term “solicit” and “solicitation” has been amended to 
make it clear that the furnishing of a form of proxy or other communication to 
security holders under circumstances reasonably calculated to result in the pro- 
curement, withholding, or revocation of a proxy constitutes a solicitation within 
the meaning of the rules. Thus, statements made for the purpose of inducing 
security holders to give, revoke, or withhold a proxy with respect to a matter 
to be acted upon by security holders of an issuer, including an election of direc- 
tors, by any person who has solicited or intends to solicit proxies, whether or not 
such statements are accompanied by an express request to give, revoke, or with- 
hold a proxy may involve a solicitation within the meaning of the regulation, 
depending upon the particular facts and circumstances. 

There was some concern expressed by persons commenting on this aspect of 
the amendments that all semiannual and quarterly reports and other communi- 
cations containing information and comment concerning the business of the 
character normally sent to security holders by corporate management during 
the course of a fiscal year might be deemed to involve a solicitation and to be 
proxy material under the revised definition. This problem is not a new one 
and has previously existed under the rules. It is not the intention of the Com- 
mission and it is not the purpose of the amendments to subject such communica- 
tions to the proxy rules. In some situations, for example, where a proxy contest 
continues from 1 year to another, the communications of both sides may con- 
stitute continuing solicitations which should be subject to the standards of the 
rule. In the ordinary case, it is not believed that this matter presents any real 
problem and the Commission has no desire to require the filing of the types of 
communications normally sent to security holders during the year. 

The publication of reprints or reproductions of letters, advertisements, and 
other previously published material preparatory to or in connection with a 
solicitation, whether prior to or following a request that security holders give, 
revoke, or withhold a proxy, may involve the publication or distribution of 
proxy material which is subject to and should be filed with the Commission 
pursuant to the provisions of the rules. 

In order to clarify the applicability of the rules to soliciting material in the 
form of speeches, press releases, and radio or television scripts, a new provision 
has been added providing that such material may be. but is not required to be, 
filed with the Commission prior to its use. However, such material must be filed 
not later than the date it is used or published. 

For many years, the proxy rules have provided that the annual report, a copy 
of which must be furnished to security holders, is not deemed to be proxy mate- 
rial. Asa result of the Commission’s experience in a number of cases, the rules 
have been amended to provide that if any portion of the report is devoted to an 
attack or comment upon an opposition solicitation or opposition group, that 
portion of the report must be filed as proxy material in advance of publication. 

Under the proxy rules as they have been in effect for some years, the issuer is 
required to mail out proxy material for a security holder when requested to do 
so or in lieu thereof to furnish the security holder with a reasonably current 
list of security holders. Where the issuer elects to mail the material rather 
than furnish such a list, the rules have heretofore required that it must do so 
with reasonable promptness after receiving the material, but need not do so 
prior to the first day on which the solicitation is made on behalf of the manage- 
ment. Under the amended rules the security holder’s material must be mailed 
not later than the earlier of (1) a day corresponding to the first date on which 
the management’s material was released to security holders for the last annual 
meeting, or (2) the first date on which solicitation was made on behalf of the 
management. 

Rule X-14A-9 prohibits the making of solicitations which at the time and in 
the light of the circumstances under which they are made are false or misleading 
with respect to any material fact or which omit to state any material fact neces- 
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sary in order to make the statements therein not false or misleading. The 
amendments add a note to this rule which illustrates certain types of statements 
which may be misleading within the meaning of the rule, depending upon the 
facts and circumstances of the particular case. 

The specific requirements with respect to contests are set forth in a new rule 
X-14A-11. The general effect of this rule is to require in case of a contest with 
respect to the election or removal of directors, that the participants in the con- 
test shall file with the Commission specific information regarding their identity 
and background, their interest in securities of the issuer and certain other infor- 
mation having a beiring upon the contest. A new schedule 14B sets forth the 
information required to be included in such statements. A summary of such 
information is required to be included in the proxy material of the particular 
participant or group on whose behalf the solicitation is made. 

The amendments are adopted pursuant to sections 14 (a) and 23 (a) of 
the act. In view of the length of time the amendments have been under con- 
sideration, the wide publicity given them and the desirability of having them 
become effective as soon as practicable, the Commission has determined that the 
amendments shall become effective January 30, 1956. 

3y the Commission: 

“ Orvat L. DuBors, Secretary. 


AMENDMENTS TO PROXY RULES 


I. The definition of the term “solicitation” in RULE X—14A-1 is amended to 
read as follows: 

“Solicitation.—The terms ‘solicit’ and ‘solicitation’ include— 

(1) any request for a proxy whether or not accompanied by or included 
in a form of proxy; 

“(2) any request to execute or not to execute, or to revoke, a proxy, or 

(3) the furnishing of a form of proxy or other communication to security 
holders under circumstances reasonably calculated to result in the procure- 
ment, withholding, or revocation of a proxy. 

“The terms do not apply, however, to the furnishing of a form of proxy to a 
security holder upon the unsolicited request of such security holder, the per- 
formance by the issuer of acts required by Rule X-14A-7, or the performance by 
any person of ministerial acts on behalf of a person soliciting a proxy.” 

II. The first sentence of Rule X-14A-2 is amended as follows: “The rules 
contained in this regulation apply to every solicitation of a proxy with respect to 
securities listed and registered on a national securities exchange, whether or not 
trading in such securities has been suspended, except the following:”. 

III. A new paragraph (g) is added to Rule X-14A-6 to read us follows: 

“(g) Notwithstanding the provisions of paragraphs (a) and (b) of this rule 
and of paragraph (e) of Rule X-14A-11, copies of soliciting material in the form 
of speeches, press releases and radio or television scripts may, but not need, be 
filed with the Commission prior to use or publication. Definitive copies, however, 
shall be filed with or mailed for filing to the Commission as required by paragraph 
(c) not later than the date such material is used or published. The provisions 
of paragraphs (a) and (b) of this rule and of paragraph (e) of Rule X-14A-11 
shall apply, however, to any reprints or reproductions of all or any part of such 
material.” 

IV. Paragraph (b) of Rule X-14A-7 is amended to read as follows: 

“(b) (1) Copies of any proxy statement, form of proxy, or other communica- 
tion furnished by the security holder shall be mailed by the issuer to such of the 
holders of record specified in (a) (1) above as the security holder shall designate, 
The issuer shall also mail to each banker, broker, or other person specified in 
(a) (2) ahove a sufficient number of copies of such proxy statement, form of 
proxy, or other communication as will enable the banker, broker, or other 
person to furnish a copy thereof to each beneficial owner solicited or to be 
solicited through him. 

*“(2) Any such material which is furnished by the security holder shall be 
mailed with reasonable promptness by the issuer after receipt of a tender of 
the material to be mailed, of envelopes or other containers therefor, and of 
postage or payment for postage. The issuer need not, however, mail any such 
material which relates to any matter to be acted upon at an annual meeting of 
security holders prior to the earlier of (i) a day corresponding to the first 
date on which management proxy soliciting material was released to security 
holders in connection with the last annual meeting of security holders, or (ii) 








le 
m 
be 
a. 
yh 
ns 


11 
ch 


‘a- 
he 
te, 
in 
of 
er 
be 


be 
of 
of 
ich 
of 
rst 
ity 
ii) 


SEC ENFORCEMENT PROBLEMS 123 


the first day on which solicitation is made on behalf of management. With 
respect to any such material which relates to any matter to be acted upon by 
security holders otherwise than at an annual meeting, such material need not 
be mailed prior to the first day on which solicitation is made on behalf of 
Inanagement. 

“(3) Neither the management nor the issuer shall be responsible for such 
proxy statement, form of proxy, or other communication.” 

V. The following note is added after the text of Rule X-14A-9: 

“NoTe.—The following are some examples of what, depending upon particular 
facts and circumstances, may be misleading within the meaning of this rule: 

“(a) Predictions as to specific future market values, earnings, or dividends. 

“(b) Material which directly or indirectly impugns character, integrity or 
personal reputation, or directly or indirectly makes charges concerning improper, 
illegal, or immoral conduct or associations, without factual foundation. 

““(c) Failure to so identify a proxy statement, form of proxy, and other solicit- 
ing material as to clearly distinguish it from the soliciting material of any 
other persons or persons soliciting for the same meeting or subject matter. 

“(d) Claims made prior to a meeting regarding the results of a solicitation.” 

VI. A new Rule X—14A-11 is adopted to read as follows: 


“RuLeE X-—14A-11. SpecrAn PROVISIONS APPLICABLE TO ELECTION CONTESTS 


“(a) Solicitations to which this rule applies 

“This rule applies to any solicitation subject to this regulation by any person 
or group of persons for the purpose of opposing a solicitation subject to this 
regulation by any other person or group of persons with respect to the election 
or removal of directors at any annual or special meeting of security holders. 
“(b) Participant or Participant in a Solicitation 

“For purposes of this rule the terms ‘participant’ and ‘participant in a solici- 
tation’ include the following: 

“(1) the issuer: 

“(2) any director of the issuer, and any nominee for whose election as 
a director proxies are solicited ; 

“(3) any committee or group which solicits proxies, any member of 
such committee or group, and any person whether or not named as a mem- 
ber who, acting alone or with one or more other persons, directly or indirectly, 
takes the initiative in organizing, directing or financing any such committee 
or group; 

“(4) any person who finances or joins with another to finance the solici- 
tation of proxies, except persons who contribute not more than $500 and 
who are not otherwise participants; 

“(5) any person who lends money or furnishes credit or enters into any 
other arrangements, pursuant to any contract or understanding with a 
participant, for the purpose of financing or otherwise inducing the purchase, 
sale, holding or voting of securities, of the issuer by any participant or 
other persons, in support of or in oppoistion to the participant; except that 
such terms do not include a bank, broker, or dealer who, in the ordinary 
course of business, lends money or executes orders for the purchase or sale 
of securities and who is not otherwise a participant ; 

“(6) any other person who solicits proxies: 

provided, however, that such terms do not include (i) any person or organization 
retained or employed by a participant to solicit security holders, or any person 
who merely transmits proxy soliciting material or performs ministerial or 
clerical duties; (ii) any person employed by a participant in the capacity of 
attorney, accountant, or advertising, public relations or financial adviser, and 
whose activities are limited to the performance of his duties in the course of 
such employment ; (iii) any person regularly employed as an officer or employee of 
the issuer or any of its subsidiaries who is not otherwise a participant; or (iv) 
any officer or director of, or any person regularly employed by, any other partici- 
pant, if such officer, director, or employee is not otherwise a participant. 
“(e) Filing of Information Required by Schedule 14B 

“(1) No solicitation subject to this rule shall be made by any person other 
than the management of an issuer unless at least five business days prior 
thereto, or such shorter period as the Commission may authorize upon a showing 
of good cause therefor, there has been filed, with the Commission and with each 
national securities exchange upon which any security of the issuer is listed 
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and registered, by or on behalf of each participant in such solicitation, a state- 
ment in duplicate containing the information specified by Schedule 14B. 

“(2) Within five business days after a solicitation subject to this rule is 
made by the management of an issuer, or such longer period as the Commission 
may authorize upon a showing of good cause therefor, there shall be filed, with 
the Commission and with each national securities exchange upon which any 
security of the issuer is listed and registered, by or on behalf of each participant 
in such solicitation, other than the issuer, a statement in duplicate containing 
the information specified by Schedule 14B. 

“(3) If any solicitation on behalf of management or any other person has 
been made, or if proxy material is ready for distribution, prior to a solicitation 
subject to this rule in opposition thereto, a statement in duplicate containing 
the information specified in Schedule 14B shall be filed by or on behalf of each 
participant in such prior solicitation, other than the issuer, as soon as reason- 
ably practicable after the commencement of the solicitation in opposition thereto, 
with the Commission and with each national securities exchange on which any 
security of the issuer is listed and registered. 

“(4) If, subsequent to the filing of the statements required by subparagraphs 
(1), (2), and (3) above, additional persons become participants in a solicita- 
tion subject to this rule, there shall be filed, with the Commission and each 
appropriate exchange, by or on behalf of each such person a statement in 
duplicate containing the information specified by Schedule 14B, within three 
business days after such person becomes a participant, or such longer period 
as the Commission may authorize upon a showing of good cause therefor. 

“(5) If any material change occurs in the facts reported in any statement 
filed by or on behalf of any participant, an appropriate amendment to such 
statement shall be filed promptly with the Commission and each appropriate 
exchange. 

“(6) Kach statement and amendment thereto filed pursuant to this paragraph 
(c) shall be part of the official public files of the Commission and for purposes 
of this regulation shall be deemed a communication subject to the provisions 
of Rule X-14A-9. 

“(d) Solicitations Prior to Furnishing Required Written Prory Statement 

Notwithstanding the provisions of Rule X-14A-38 (a), a solicitation subject to 
this rule may be made prior to furnishing security holders a written proxy state- 
ment containing the information specified in Schedule 14A with respect to such 
solicitation, provided that— 

“(1) The statements required by paragraph (c) of this rule are filed by 
or on behalf of each participant in such solicitation. 

“(2) No form of proxy is furnished to security holders prior to the time 
the written proxy statement required by Rule X—14A-3 (a) is furnished to 
security holders: Provided, however, that this subparagraph (2) shall not 
apply where a proxy statement then meeting the requirements of Schedule 
14A has been furnished to security holders. 

“(3) At least the information specified in Items 2 (a) and 3 (a) of the 
statement required by paragraph (c) to be filed by each participant, or an 
appropriate summary thereof, is included in each communication sent or 
given to security holders in connection with the solicitation. 

“(4) A written proxy statement containing the information specified in 
Schedule 14A with respect to a solicitation is sent or given security holders 
at the earliest practicable date. 


“(e) Solicitations prior to furnishing required written prory statement—Filing 
Requirements 

“Three copies of any soliciting material proposed to be sent or given to security 
holders prior to the furnishing of the written proxy statement required by Rule 
X-14A-3 (a) shall be filed with the Commission in preliminary form, at least 
five business days prior to the date definitive copies of such material are first 
sent or given to security holders, or such shorter period as the Commission may 
authorize upon a showing of good cause therefor. 


“(f) Application of this rule to Annual Report 

“Notwithstanding the provisions of Rule X—14A-8 (b) and (c), three copies of 
any portion of the annual report referred to in Rule X—14A-3 (b) which com- 
ments upon or refers to any solicitation subject to this rule, or to any participant 
in any such solicitation, other than the solicitation by the management, shall 
be filed with the Commission as proxy material subject to this regulation. ‘Such 
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portion of the annual report shall be filed with the Commission in preliminary 
form at least five business days prior to the date copies of the report are first 
sent or given to security holders. 


“(g) Application of Rule X-14A-6 


“The provisions of paragraphs (c), (d), (e), (f), and (g) of Rule X-14A-6 
shall apply, to the extent pertinent, to soliciting material subject to paragraphs 
(e) and (f) of this Rule X-14A-11. 


“(h) Use of reprints or reproductions 


“In any solicitation subject to this rule, soliciting material which includes, in 
whole or part, any reprints or reproductions of any previously published material 
shall 





“(1) State the name of the author and publication, the date of prior pub- 
lication, and identify any person who is quoted without being named in the 
previously published material. 

“(2) Except in the case of a publie official document or statement, state 
whether or not the consent of the author and publication has been obtained 
to the use of the previously published material as proxy soliciting material. 

“(3) If any participant using the previously published material, or anyone 
on his behalf, paid, directly or indirectly, for the preparation or prior publi- 
cation of the previously published material, or has made or proposes to make 
any payments or give any other consideration in connection with the publi- 
ation or republication of such material, state the circumstances.” 

VII. Item 3 of Schedule 14A is amended to read as follows: 


“ITEM 38. PERSONS MAKING THE SOLICITATION 


“(a) Solicitations not subject to Rule X-14A-11 

“(1) If the solicitation is made by the management of the issuer, so state. 
Give the name of any director of the issuer who has informed the management 
in writing that he intends to oppose any action intended to be taken by the 
management and indicate the action which he intends to oppose. 

“(2) If the solicitation is made otherwise than by the management of the 
issuer, so state and give the names of the persons by whom and on whose behalf 
it is made. 

“(3) If the solicitation is to be made otherwise than by the use of the mails, 
describe the methods to be employed. If the solicitation is to be made by specially 
engaged employees or paid solicitors, state (i) the material features of any 
contract or arrangement for such solicitation and identify the parties, and (ii) 
the cost or anticipated cost thereof. 

“(4) State the names of the persons by whom the cost of solicitation has been 
or will be borne, directly or indirectly. 


“(b) Solicitations subject to Rule X—14A-11 


“(1) State by whom the solicitation is made and describe the methods em- 
ployed and to be employed to solicit security holders. 

“(2) If regular employees of the issuer or any other participant in a solicita- 
tion have been or are to be employed to solicit security holders, describe the 
class or classes of employees to be so employed, and the manner and nature of 
their employment for such purpose. 

“(3) If specially engaged employees, representatives or other persons have 
been or are to be employed to solicit security holders, state (i) the material 
features of any contract or arrangement for such solicitation and identify the 
parties, (ii) the cost or anticipated cost thereof, and (ii) the approximate num- 
ber of such employees or employees of any other person (naming such other 
person) who will solicit security holders. 

(4) State the total amount estimated to be spent and the total expenditures 
to date for, in furtherance of, or in connection with the solicitation of security 
holders. 

“(5) State by whom the cost of the solicitation will be borne. If such cost is 
to be borne initially by any person other than the issuer, state whether reim- 
bursement will be sought from the issuer, and, if so, whether the question of 
such reimbursement will be submitted to a vote of security holders. 

“Instruction.—With respect to solicitations subject to Rule X—14A—11, costs 
and expenditures within the meaning of this Item 8 shall include fees for attor- 
neys, accountants, public relations or financial advisers, solicitors, advertising, 
printing, transportation, litigation and other costs incidental to the solicitation, 

89645—57—pt. 1——_9 
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except that the issuer may exclude the amounts of such costs represented by 
the amount normally expended for a solicitation for an election of directors in 
the absence of a contest, and costs represented by salaries and wages of regular 
employees and officers, provided a statement to that effect is included in the 
proxy statement.” 

VIII. Item 4 of Schedule 14A is amended to read as follows: 


“ITEM 4. INTEREST OF CERTAIN PERSONS IN MATTERS TO BE ACTED UPON 


(a) Solicitations not subject to Rule X-—14A-11 

“Describe briefly any substantial interest, direct or indirect, by security 
holdings or otherwise, of each of the following persons in any matter to be 
acted upon, other than elections to office: 

“(1) If the solicitation is made on behalf of management, each person who 
has been a director or officer of the issuer at any time since the beginning of the 
last fiscal year. 

“(2) If the solicitation is made otherwise than on behalf of management, each 
person on whose behalf the solicitation is made. Any person who would be a 
participant in a solicitation for purposes of Rule X—14A-—11 as defined in para- 
graph (b) (3), (4), (5), and (6) thereof shall be deemed a person on whose 
behalf the solicitation is made for purposes of this paragraph (a). 

(3) Each nominee for election as a director of the issuer. 

“(4) Each associate of the foregoing persons. 

“Instruction.—Except in the case of a solicitation subject to this regulation 
made in opposition to another solicitation subject to this regulation, this sub- 
item (a) shall not apply to any interest arising from the ownership of securities 
of the issuer where the security holder receives no extra or special benefit not 
shared on a pro rata basis by all other holders of the same class. 


““(b) Solicitations subject to Rule X-14A-—11 

“(1) Describe briefly any substantial interest, direct or indirect, by security 
holdings or otherwise, of each participant 1s defined in Rule X—14A-11 (b) (2), 
(3), (4), (5), and (6), in any matter to be acted upon at the meeting, and 
include with respect to each participant the information, or a fair and ade- 
quate summary thereof, required by Items 2 (a), 2 (d), 3, 4 (b), and 4 (ce) of 
Schedule 14B. 

“(2) With respect to any person named in answer to Item 6 (b), describe 
any substantial interest, direct or indirect, by security holdings or otherwise, 
that he has in any matter to be acted upon at the meeting, and furnish the 
information called for by Item 4 (b) and (c) of Schedule 14B. 

IX. Item 7 (c) of Schedule 14A is revised as follows: 

“(¢) Describe briefly all remuneration payments (other than payments 
reported under paragraph (a) or (b) of this item) proposed to be made in the 
future, directly or indirectly, by the issuer or any of its subsidiaries pursuant 
to any existing plan or arrangement to (i) each director or officer named in 
answer to paragraph (a) (1), naming each such person, and (ii) all directors 
and officers of the issuer as a group, without naming them. 

“Instruction.—Information need not be included as to payments to be made 
for, or benefits to be received from, group life or accident insurance, group hos- 
pitalization, or similar group payments or benefits. If it is impracticable to 
state the amount of remuneration payments proposed to be made, the aggre- 
gate amount set aside or accrued to date in respect to such payments shall be 
stated, together with an explanation of the basis for future payments.” 

X. A new Schedule 14B is added to Regulation X—14, following Schedule 14A, 
to read as follows: 





“SCHEDULE 14B 


“Tnformation to be Included in Statements Filed by or on Behalf of a Participant 
(other than the issuer) in a Proxy Solicitation Pursuant to Rule X-14A-11 (¢) 
“Answer every item. If an item is inapplicable or the answer is in the negative, 

so state. The information called for by Items 2 (a) and 8 (a) ora fair summary 

thereof is required to be included in all preliminary soliciting material by Rule 


X-14A-11 (d). 


“Item 1. Issuer 
“State the name and address of the issuer. 
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“Item 2. Identity and Background 


“(a) State the following: 

“(1) Your name and business address. 

“(2) Your present principal occupation or employment and the name, 
principal business and address of any corporation or other organization in 
which such employment is carried on. 

“(b) State the following: 

(1) Your residence address. 

“(2) Information as to all material occupations, positions, offices or 
employments during the last ten years, giving starting and ending dates of 
each and the name, principal business and address of any business corpora- 
tion or other business organization in which each such occupation, position, 
office or employment was carried on. 

“(¢c) State whether or not you are or have been a participant in any other proxy 
contest involving this or other issuers within the past ten years. If so, identify 
the principals, the subject matter and your relationship to the parties and the 
outcome. 

“(d) State whether or not, during the past ten years, you have been convicted 
in a criminal proceeding (excluding traffic violations or similar misdemeanors) 
and, if so, give dates, nature of conviction, name and location of court , and pen- 
alty imposed or other disposition of the case. A negative answer to this sub-item 
need not be included in the proxy statement or other proxy soliciting material. 
“Item 3. Interests in Securities of the Issuer 

“(a) State the amount of each class of securities of the issuer which you own 
beneficially, directly, or indirectly. 

“(b) State the amount of each class of securities of the issuer which you own 
of record but not beneficially. 

“(c) State with respect to the securities specified in (a) and (b) the amounts 
acquired within the past two years, the dates of acquisition, and the amounts 
acquired on each date. 

“(d) If any part of the purchase price or market value of any of the shares 
specified in paragraph (c) is represented by funds borrowed or otherwise ob- 
tained for the purpose of acquiring or holding such securities, so state and indi- 
cate the amount of the indebtedness as of the latest practicable date. If such 
funds were borrowed or obtained otherwise than pursuant to a margin account 
or bank loan in the regular course of business of a bank, broker, or dealer, briefly 
describe the transaction, and state the names of the parties. 

“(e) State whether or not you are a party to any contracts, arrangements, 
or understandings with any person with respect to any securities of the issuer, 
including but not limited to joint ventures, loan or option arrangements, puts 
or calls, guarantees against loss or guarantees of profits, division of losses or 
profits, or the giving or withholding of proxies. If so, name the persons with 
whom such contracts, arrangements, or understandings exist and give the details 
thereof. 

“(f) State the amount of securities of the issuer owned beneficially, directly 
or indirectly, by each of your associates and the name and address of each such 
associate. 

“(g) State the amount of each class of securities of any parent or subsidiary 
of the issuer which you own beneficially, directly or indirectly. 

“Ttem 4. Further Matters 


“(a) Describe the time and circumstances under which you became a partici- 
pant in the solicitation and state the nature and extent of your activities or 
proposed activities as a participant. 

“(b) Furnish for yourself and your associates the information required by 
Item 7(f) of Schedule 14A., 

“(c) State whether or not you or any of your associates have any arrange- 
ment or understanding with any person— 

“(1) with respect to any future employment by the issuer or its affiliates; 
or 

“(2) with respect to any future transactions to which the issuer or any 
of its affiliates will or may be a party. 

“If so, describe such arrangement or understanding and state the names of 
the parties thereto. 
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“Ttem 5. Signature 


“The statement shall be dated and signed in the following manner : 
“*T certify that the statements made in this statement are true, complete, and 
correct, to the best of my knowledge and belief. 


(Date) (Signature of participant or authorized representative)’ 


“Instructions.—If the statement is signed on behalf of a participant by the 
latter’s authorized representative, evidence of the representative’s authority to 
sign on behalf of such participant shall be filed with the statement.” 


(Reference to the following will be found on p. 10.) 


THE ROLE OF THE SECURITIES AND EXCHANGE COMMISSION IN A Proxy Ficut 


Address by J. Sinclair Armstrong, Chairman, Securities and Exchange Commis- 
sion, Washington, D. C., before the Corporation and Securities Law Section of 
the Illinois State Bar Association, Chicago, Ill., November 29, 1956 


It gives me great pleasure to appear before the Illinois State Bar Association 
at this, the midwinter meeting of the association, to discuss the role of the 
Securities and Exchange Commission in proxy contests of listed companies. 

Section 14 (a) of the Securities Exchange Act of 1934, generally speaking, 
makes it unlawful for any person to solicit by the use of the mails, the facilities 
of commerce or of a national securities exchange or otherwise, a proxy, consent, 
or authorization in respect of securities listed on a national securities exchange 
in contravention of such rules and regulations promulgated by the Commission 
for the protection of investors. 

Pursuant to this authority, the Commission since 1983S has had in effect regu- 
lation X—14 of its rules and regulations. This regulation is usually known as 
the proxy rules. The regulation has been amended from time to time, as the 
Commission’s experience has suggested the necessity to make its rules more 
consonant with changes and developments in corporation practices or for the 
protection of investors. The basic purpose of the regulation has been to protect 
investors by means of disclosures of material facts important to any analysis of 
matters presented to shareholders for their vote. The theory of the rules is 
that if all such facts are clearly presented to the investor or shareholder he 
will be capable of arriving at his own decisions. 

In general structure, the rules require specific disclosures in respect of specific 
corporate matters, including the election of directors. The specified disclosures 
must be embodied in a proxy statement to be furnished to every security holder 
whose proxy is solicited. The cardinal requirement of the rules is that there 
be no misleading statements of facts nor any omission of material facts necessary 
to make the facts stated not misleading under the circumstances. 

Compliance with the rules is enforced by requiring the proxy statement in 
preliminary form to be filed with the Commission and withheld from use for 10 
days unless the Commission permits its prior issuance to the shareholders. 
Supplemental soliciting material is also required to be filed but may not be 
used until 2 business days after the filing unless the Commission permits its 
prior release. 

During the last fiscal year the Commission amended its proxy rules to bring 
them abreast with its experience in their administration during the last 3 fiscal 
years,’ Principally the revisions involve an expansion of the rules to deal more 
specifically with proxy contests for the election of directors of listed companies. 
Prior to the adoption of these revisions their general scope had been the subject 
of testimony before the Senate Banking and Currency Committee and its Sub- 
committee on Securities which had been investigating proxy contests.? In ad- 
dition, the proposed revisions of the rules were submitted for comment to all 
interested persons and companies and the public. As a result of the comments 
received the proposals were again revised * and finally adopted. It is the Com- 


1 Securities Exchange Act Release 5276. 

2 Hearings before Committee on Banking and Currency on Stock Market Study, 84th 
Cong., Ist sess., 942, 943 (1955). 

® Securities Exchange Act Release 5212. 

Securities Exchange Act Release 5265. 
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mission’s opinion that the revised proxy rules as they now deal with proxy 
contests have worked well and that they have been of material benefit to 
investors by providing them with the material to make an intelligent analysis 
of the possible effects upon their investment of the purposes and motivations of 
the contending forces in a proxy contest. 

A proxy contest is a struggle for control of a corporation between its existing 
board of directors and an opposition group seeking to elect their own nominees 
as directors. The generally widespread ownership of American corporations 
makes it impractical for shareholders to attend in person the annual meetings 
to elect directors required by State laws. Most stockholders, therefore, must 
express their opinion and their vote on the issues placed before them by the 
contending factions in a contest for control of the company by means of a 
proxy—a written document authorizing another to vote in the stockholder’s 
place. 

During the last 3 fiscal years there have been several proxy contests for control 
of important listed companies. In part these struggles derive from the increasing 
prosperity of the country and the rise of new financial personalities who wish 
to obtain control of listed companies. The source material upon which the 
issues created by the opposing forces is usually based is almost invariably de- 
rived from the disclosures—financial, statistical, and otherwise—required by the 
reporting provisions of the Exchange Act in respect of listed companies. These 
required reports permit the direct comparison of companies in like industries 
and comparisons of managerial abilities and results. Because of the fact that 
the issues are almost always derived from the reports filled with the Commis- 
sion by listed companies, our staff is in a unique position quickly to appraise 
the accuracy and fairness of statistics and other financial comparisons which 
almost universally are one of the important aspects of the conduct of a proxy 
contest. 

Although it is true that proxy contests have taken place only in an extremely 
small proportion of listed companies and the value of the securities of the com- 
pany that have been the subject of such contests is small in relation to the total 
value of securities of listed companies,’ nevertheless proxy contests have had an 
important impact upon the economy and more particularly upon investors. They 
have tended to make meaningful the importance of the vote of the small share- 
holder and to give him an increasing sense of his importance to his company and 
the economy as a whole. They have stimulated in management an increasing 
sense of the necessity and importance of good stockholder relationships and of a 
need for frank and full disclosure of the corporation’s affairs to share holders 
so that they may understand the problems and purposes of management as 
against those of possible or potential contending groups.’ Moreover, it is reason- 
able to expect that the encouragement and stimulation of widespread ownership 
of corporate equities, which has been marked in recent years, will produce closer 
scrutiny of the achievements and policies of professional management. This 
is an example of the basic principles of representative government applied to 
corporate organizations. After all, competition is in the American tradition and 
this includes competition for control of corporate enterprises. 

Perhaps more importantly, these contests during the last few years have caused 
a reexamination by the Commission of the efficacy of its rules in such contests 
and a reaffirmation by the Commission and the Federal courts of the necessity 
for Commission regulation of such contests to the extent permitted by section 
14 (a) of the Securities Exchange Act of 1984. Finally, during the course of the 
last 3 fiscal years the Commission has been faced with the problem of the extent 
to which its rulemaking power granted to it by section 14 (a) may, in the case 
of proxy contests, be in conflict with the guaranties of freedom of speech and of 
the press, contained in the first amendment of the United States Constitution. 

A distinguishing feature of the proxy contests of the last 3 fiscal years has 
been the extensive use by the contending parties of all modern mediums of opinion 
and communication, Public relations experts are frequently retained to deter- 
mine the general strategy of the campaigns. The appeal for the shareholders’ 





S5There are over 2,250 issuers that have securities listed and registered on national 
securities exchanges. In 1954, 22 listed companies were involved in proxy contests for 
control or representation on the board of directors. In 1955, 18 companies were so in- 
volved. For the first 6 months of 1956, 14 companies were involved in such contests. 
The value of all common stocks listed on exchanges was approximately $220 billion as of 
June 30, 1956. In contrast, the total market value of the stocks of listed companies 
involved in proxy contests during the first 6 months of this year was $173 million. 

® See Charles M. Williams’ Thinking Ahead: Stockholder Relations, 38 Harvard Business 
Review, vol. 4, p. 21, et seq. (July-August 1955). 
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votes has benn increasingly made by means of radio, television, and the press. 
The press release, the press conference and speeches before shareholders them- 
selves and before groups having important influence upon shareholders have been 
a normal part of the apparatus of the contests. Reprints of published material 
tending to favor one group or the other have also been utilized. Furthermore, 
the opposition groups in many cases have engaged in concealed financing devices 
in connection with the purchase of shares both by themselves and by others 
whose vote they seek. Specifically such agreements include arrangements by 
the contestants to purchase shares of others after they have been voted, agree- 
ments to guarantee profits on the purchase of shares by those willing to vote 
for such group, agreements to protect against loss and other contractual ar- 
rangements for financing. Disclosure of these financing procedures is necessary 
to enable shareholders properly to appraise the purposes of the group which 
engages in them. Our new rules now require disclosure of these financing ar- 
rangements, if they exist. 

The intensity with which recent proxy contests have been fought and the 
resort by the contestants to all possible mediums of communications have aroused 
a general public interest in such contests. As a result the interest of the public 
in these contests has been intense, particularly because of the prominence of the 
companies, control of which has been the subject of the disputes. The com- 
panies involved have included the Nation’s largest woolen manufacturer, its 
second largest railroad, its second largest mail-order and merchandising system, 
several other important railroads and a number of companies of significance in 
their industries. 

Because of the character of these struggles, two questions of importance to 
the Commission and to the administration of its proxy rules have arisen. These 
questions concern the proper function the Commission should perform, if any, in 
regulating such contests, and the degree to which any such regulation may im- 
pair the freedom of speech and of the press guaranteed by the first amendment. 

It has been argued that the clash of the debate and the charges and counter- 
charges of the opposing groups will bring out enough of the facts to enable share- 
holders to form an adequate judgment as to the merits of the contending parties. 
Therefore, it is argued that intervention by the Commission is unnecessary. 

There are several answers to this contention. First, it is clear from the legis- 
lative history, of section 14 (a) of the Exchange Act that the Congress intended 
the Commission to insure adequate disclosure to investors not only in the case 
of the usual unilateral solicitations by management but also in the case of proxy 
contests. Committee reports indicate a specific concern by the Congress with 
the possibility that opposition groups might unseat management by the use of 
unfair and misleading statements to procure shareholders’ votes.’ The over- 
riding rationale of both the Securities Act and the Securities Exchange Act is 
that our economy is best served only if shareholders have information which 
is adequate and accurate so that decisions may be intelligent. Clearly, the deci- 
sions made by shareholders in the area of the selection of management for their 
companies are as important to them and to the economy as the decisions they 
make in connection with the purchase and sale of the securities. This view is 
not only sustained by the legislative history of section 14 (a); the Commission 
has been vigorously affirmed in its own judgment on this point by a recent deci- 
sion of the United States Court of Appeals for the Second Circuit, in which the 
court said: 

“* * * the Commission’s proxy rules as applied either to management or to 
insurgent stockholder groups are clearly authorized by the statute.” 

The court further stated: 

“Appellants’ fundamental complaint appears to be that stockholder disputes 
should be viewed in the eyes of the law just as are political contests, with each 
side free to hurl charges with comparative unrestraint, the assumption being 
that the opposing side is then at liberty to refute and thus effectively deflate the 
‘campaign oratory’ of its adversary. Such, however, was not the policy of Con- 
gress as enacted in the Securities Exchange Act. There Congress has clearly 
entrusted to the Commission the duty of protecting the investing public against 
misleading statements made in the course of a struggle for corporate control.” ° 

Furthermore, there are important practical reasons why it is essential in the 
interest of stockholder protection that the Commission impose disclosure re- 
quirements to prevent misleading statements and to insure a truthful exposition 
of material facts. 





7S. Rept. No. 1455, 73d Cong., 2d sess., p. 77 ( ‘ 
88. H. CO. v. May, 229 F. (2d) 123 (C. A. 2d 1956). 
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First, if the Commission’s regulation should be relaxed or abandoned, expe- 
rience teaches that misrepresentation of fact will be countered by further mis- 
representation of fact and distortion by distortion, the ultimate effect of which 
may be to deceive and mislead the shareholder, a result completely antithetical 
to the basic purpose of the Exchange Act. 

Patterns of attempted misrepresentation occur and reoccur in proxy contests 
which focus upon the primary issue of the comparative managerial ability and 
integrity of the two groups. Arguments are made from complex financial sta- 
tistics and other data, the analysis of which is not too familiar to most investors. 
Statistical comparisons are made purporting to show superiority or inferiority 
of management to other groups or other companies supposed to be engaged in 
the same general line of business. Statistics can be used to distort. 

Illustrations of the type of misrepresentations which may prevail in the ab- 
sence of Commission regulation can be derived from those attempted in recent 
proxy contests. In a recent campaign for the control of the board of directors of 
a railroad, the group opposing management sought to illustrate the existing man- 
agement’s lack of ability by means of an income account which included a sinking 
fund payment as a charge against income, an accounting procedure opposed to 
acceptable accounting practice. The result of this was to indicate a loss in 
railroad operations for 6 years when, in fact, if the income account was depicted 
in accordance with accepted accounting principles, losses occurred in only 2 
of such years. The Commission objected to this improper presentation. 

In another case, misleading comparisons were sought to be made by an op- 
posing group in a contest for control of a railroad that the company’s stock had 
sold in 1929 at $250 a share in contrast to its then market price of about $25 
per share. This statement was coupled with the assertion that if the opposition 
group succeeded in its efforts, the stock would go up to $100 and pay an $8 divi- 
dend. In view of the pronounced changes that have occurred in our economy 
since 1929, particularly in the growth of strongly competitive forces in the trans- 
portation industry such as automobiles and trucks, plus the fact that the com- 
pany had earned $8 a share only 3 times in its history, the Commission suggested 
the deletion from the proposed solicitation material of these comparisons, 

In addition to the use of distorting statistics, two other misleading devices 
have been attempted. These devices are totally at variance with the tradition 
of the common law, with its insistence over the centuries on a requirement of 
probative evidence subjected to intense and objective tests as to veracity and 
accuracy. One is that of imputing guilt by association, often a most remote type 
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of association. The other, a corollary device, is the rhetorical question based 
on assumptions for which there is no foundation in fact laid. This is the 
“When did you stop beating your wife” question. This type of misrepresenta- 
‘ tion in proxy contests has been condemned by the Federal courts in litigation 
: brought by the Commission as a violation of the Commission’s rules forbidding 
; misleading statements.’ 
i For example, a magazine which had published articles favorable to the man- 
: agement was sought to be disparaged by the opposition group not on the ground 
y of any illegal or immoral act which the magazine had committed but on the 
. ground that it employed a law firm one of the partners of which had been 
3 accused, although never convicted, of bribery of a Federal court. Similarly, 
a an opposition group soliciting requests for authority to call a special meeting to 
je elect directors was attacked because two of the stockholders signing the request, 
who owned insignificant amounts of shares and who had no connection with 
P the formation and activities of the opposition group, had been indicted for 
alleged tax violation. Similarly, a member of an opposition group has been 
attacked because he allegedly joined with certain other persons of whom the 
- management was critical in contributing large sums to the political campaign 
h of a eandidate for a public office. 
is The Commission, as a governmental body charged with the responsibility of 
- preventing misleading statements, objected to such mispresentations. As a 
e result they were not made. _o 
ly Secondly, if the parties are left to themselves free of Commission regulation, 
st their recourse to remedy misleading statements by their opponents will be to the 
courts. This is a more cumbersome, costly, and less swift procedure than the 
he continuous administrative processing of soliciting material by the Commission, 
sl a procedure which tends to prevent (although it cannot guarantee the prevention 
on 


of) misleading facts. This administrative procedure provides for correction of 








og. H. O. v. May, 134 F. Supp. 247 (S. D. N. ¥.), aff'd, 229 F, (2d) 123 (C. A. 24 1956). 
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misleading facts and omissions discovered to have been previously made in sub- 
sequent material or by resolicitation. The staff’s corrective suggestions are al- 
most invariably folowed by the parties with a minimum disruption of the course 
of the campaign. The Commission believes that its administrative procedure is 
manifestly in the interest of the stockholder. Moreover, it is in the public 
interest that corporation meetings be held and the dispute over control settled 
by stockholders themselves rather than by cumbersome court proceeding. 

In fact, it may be doubted whether the courts will intervene in proxy contests 
at all prior to the election itself in the absence of the Commission’s proxy rules.” 
The Exchange Act does not confer any administrative power in the Commission 
itself to restrain misleading solicitation or other failure to comply with its 
rules. To do so, the Commission must resort to the Federal courts pursuant to 
authority conferred on such courts by the act to restrain violations of the Com- 
mission’s rules. The courts have also held that stockholders may also petition 
to restrain violations of the Commission’s proxy rules.“ Under the authority of 
the act the Federal courts have the power to restrain misleading statements 
and other violations of the the proxy rules during the course of the contest and 
prior to the election itself. In contrast, State statutes and common-law prece- 
dents which exist almost invariably provide for a review only of the result of 
an election.” In other words, in the absence of the Commission’s proxy rules 
the courts will not intervene in a proxy contest until after the election has 
occurred. The pendency of court action contesting an election creates an uncer- 
tainty as to the ultimate management of the company and the legality of the 
acts of the elected management which may be detrimental to shareholders.” 
Moreover, the frequent assertion that the libel laws afford protection against 
misleading statements also overlooks the fact that such laws are enforced by 
courts and the judgment of a court as to whether the statement was truthful 
or not may take place long after the meeting is held, during which period stock- 
holders may suffer damages as the result of the effects of the statements. 

Of great concern to the Commission has been the charge that its regulation 
of proxy contests is violative of the constitutional guaranties of freedom of 
speech and of the press. This charge arises out of the fact that the rules require 
submission of proposed soliciting material to the Commission prior to its use 
in order to enable the Commission to determine whether the material complies 
with the disclosure and other requirements of the proxy rules. This problem, 
as has been indicated, has become increasingly important in recent proxy con- 
tests because of the use which has been made by contending parties of press 
releases, press conferences, and paid advertisements. 

In answer to this charge it must be emphasized that neither the Exchange 
Act nor the rules in the Commission’s opinion confer upon it the power to restrain 
argument, debate, rhetoric or legitimate influence from undisputed facts. Nor 
do the proxy rules, in fact, contain any such restraints. On the contrary, the 
courts have required the Commission to permit a substantial degree of “con- 
tentious advocacy” in areas where underlying facts are not clear or are subject 
to legitimate dispute and argumentation.“* The Commission does not take sides 
in proxy contests. It is not concerned with their outcome. 

The Commission, however, is concerned that statements presented to stock- 
holders be not misleading. Our rules specifically provide that such facts as are 
asserted to exist by the contending parties must be accurate and that factual 
statments made do not omit other facts which are material to an intelligent 
determination of the meaning of the disclosed facts. In this limited area it is 
clear that the Commission’s activities do not contravene the first amendment. 
The Supreme Court, in fact, in a recent case has clearly indicated that the first 
amendment places no inhibition on legislation, such as the Securities Exchange 
Act of 1934 (to which the Court specifically referred), designed to prevent 
fraud or deceptions of the public in connection with securities or otherwise.” 





In Dowd vy. Lizard, No. A27260, circuit court of Baltimore City, April 27, 1944 
(unreported), the court refused to enjoin the use of proxies asserted to have been obtained 
by misleading statements prior to the election itself. 

1 Howard vy. Furst, 140 F. Supp. 507 (S. D. N. Y. 1956). 

122See Aranow and Einhorn, State Court Review of Corporate Elections, 56 Columbia 
Law Review 155 et seq. (1956). 

48 [It will require the grossest type of deception of sharehouders to move a court to upset 
an election. See In the Matter of R, Hoe & Co., Inc., 187 N. Y, Supp. (2d) 142 (supreme 
court, Bronx County, 1954). 

“4S. BE. OC. v. Okin, 48 F. Supp. 930 (S. D. N. Y. 1943). 

1% Donaldson y. Read Magazine, 333 U.S. 178, 191 (1947). 
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Moreover, in its revised rules the Commission has expressly provided that 
press releases, prepared radio and television broadcasts and speeches need not 
be filed with the Commission prior to their use, although they remain subject 
to the cardinal requirements of our rules that they must not be misleading. 
They also must be filed promptly with the Commission after their use. Such 
material, of course, may be submitted to the Commission prior to its use, if 
the contestant so desires. A practical reason for this change in our rules, in 
addition to the importance of safeguarding freedom of speech and freedom of 
the press, is that time limitations and pressures of a proxy contest frequently 
necessitate the use of these documents as quickly as possible. I am gratified 
to say in respect of this aspect of our rules that responsible elements of the 
press are now completely satisfied that our rules do not impinge upon the freedom 
of the press or freedom of speech, particularly in view of the fact that they 
impose no “prior restraints” on press releases, press conferences and radio and 
television broadcasts and speeches. 

The chairman of the freedom of information committee of the American So- 
ciety of Newspaper Editors,in commenting upon our revised rules has stated: 
“That Congress intended to regulate these matters I have never doubted. I 
um not quite as sure that the intention was carried out in a way that would not 
trespass upon the first amendment by replacing [sic! the prior restraint upon 
utterances. The rules that you have adopted, it seems to me, wisely avoid this 
issue without interfering with any public interest.” ” 

The revised proxy rules are designed to aid and protect public investors in 
the exercise of their voting rights by assuring detailed factual information about 
the participants, both the nominees for election as directors and those other- 
wise actively participating in their election campaign. This includes informa- 
tion about their identity and background, their interest in securities of the 
corporation, and certain other important information having a bearing upon 
the contest. 

Under the prior rules no solicitation could be made prior to the actual dissem- 
ination to shareholders of the “proxy statement” required by the rules. How- 
ever, experience in proxy contests has demonstrated that discussion over as 
long a period of time as possible is desirable and important from the point of 
view of the shereholders and their ultimate understanding of the issues involved 
in the contests. Therefore, in view of this obvious public interest, the Com- 
mission’s new rules for the first time permit preproxy statement solicitation but 
senbject such solicitation to compliance with the rules, particularly the require- 
ments that the interest and background of the participants be disclosed in such 
solicitation material and that such material not be misleading. 

Another of the important purposes of the new rule is to bring all of the partici- 
pants in a proxy contest out on the stage to be gazed upon by the shareholders; 
no participants may be left lurking in the wings. In a proxy contest, no solici- 
iation of proxies by an opposition group may be commenced unless a statement 
conéerning each participant in that solicitation is first filed with the Commission 
und each national securities exchange with which any security of the corporation 
is listed. This statement must set forth detailed information required by a 
new schedule provided by the rules (schedule 14—-B). If the solicitation is by 
management in opposition to another group or in anticipation of opposition by 
another group, the information required by the new schedule 14-B with respect 
to management participants must be filed promptly after the first solicitation. 
The term “participant” includes, in addition to the corporation and its directors 
and any nominees for Cirectors, all persons and groups primarily engaged in 
tinancing or otherwise responsible for the conduct of the proxy solicitation. 
Those takin: the initiative in organizing a stockholders’ committee or group or 
contributing more than $500, or lending money or furnishing credit for the pur- 
pose of financing or otherwise influencing the contest, are included in the defi- 
nition of “participant.” These provisions should make available to the security 
holders information about the background and the financial and other interests 
not only of all persons who are nominees for election as directors, but also of 
all persons who may represent the real interest behind the formal nominees, and 
should reduce substantially the difficulty the Commission has had in the past 
with undisclosed principals, or “fronts.” 

Each participant is required to disclose, in the document filed in response to 
schedule 14—-B, his occupational background and personal history, his criminal 
record, if any, the extent of his participation in other proxy contests, the amount 


6 Letter of J. Russell Wiggins to the Chairman of the Securities and Exchange Commis- 
39 


sion, dated January 23, 1956. 
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of the corporation’s securities he owns, the transactions in which the securities 
were acquired, the circumstances under which he became a participant in the 
solicitation, and any arrangement or understanding respecting future employ 
ment or other transactions with the corporation. A summary of this informa 
tion concerning participants must be included in the respective proxy statements 
of the contesting groups. 

These disclosures are vitally important for the protection of investors in 
contests for corporate control. When persons seek to be appointed fiduciaries 
of the property interests of security holders, conflicts of interest shoukl be 
identified and disciosed. In the past, participants in proxy contests have some 
times attempted to conceal their background, financial interests in the corpora 
tion and activities in the solicitation for proxies. This the courts have con 
demned as misleading under the Commission's previous rules.’ 

In contests for the election of directors, the proxy statement is also required 
to include a description of the methods of solicitation and the material features 
of solicitation contracts, the anticipated expense of solicitation, and whethe) 
reimbursement for soliciting expenses will be sought from the corporation. In 
the past, expenditures made by the contending parties have been substantial, in 
some cases exceeding $1 million or more. It is imperative that stockholders 
Le informed during the course of the campaign of the contemplated expenditures 
to be made to both sides, particularly where the management is using Corporate 
funds on its behalf and it is the intention of the opposing group to reimburse 
itself out of the corporate treasury, if successful. Disclosure on these points 
is how compelled by the revised proxy rules. 

Many of the more difficult probleins in any proxy contest spring from the 
fact that a considerable portion of the corporetion’s outstanding shares are 
often heid in street names and their ownership is constantly changing. Va 
ticipants in a proxy contest no longer can rely on being able to communicate with 
the beneficial owners indirectly through solicitation of the stockholders of 
record. Therefore, the widespread use of advertisements, prepared releases, press 
interviews, and radio and television broadcasts, has become common in at 
tempting to reach security holders and to sway the opinion of the public and 
persons who may advise security holders with respect to giving, revoking, or 
withholding proxies. Whether statements are written or oral, whether the) 
expressly solicit a proxy or noi,” are prepared in advance or are spontaneous, 
they nevertheless constitute part of a continuous plan to influence stockhold 
ers and are deemed subject to the Commission's standards of fair disclosure 
and, specifically, to the rule prohibiting false and misleading statements. This 
proposition is now clearly stated in the new proxy rules. 

The new rules continue to require that all advertisements used as soliciting 
material in a proxy contest be tiled with the Commission prior to publication. 
Reprints or republications of any previously published material used in soliciting 
proxies also must be fled prior to use, together with a statement identifying the 
author and any person quoted in the article and disclosing whether the consent 
of the author and of the publication to use the material has been obtained, and 
if any consideration has been, or will be, made for its republication. 

‘the annual financinl report of a corporation to its security holders is not 
usua!iy considered to be proxy soliciting material and is not treated as a “filing” 
with the Commission. However, if any portion of the annual report discusses 
the solicitation of an opposition group, that portion is made subject to the proxy 
rules by the 1956 amendments end must be filed with the Cotmmission prior to 
distribution. 

In essence, the basic theme flowing through specific provisions of the type I 
have mentioned, is the statutory standard, expressed in the rules,” that no solici- 
tation shall be made which contains any statement which, at the time and in the 
light of the circumstances under which it is made is false or misleading with 
respect to any material fact or which omits to state a material fact necessary to 
make statements made not false or misleading. 

Finally, let me say a word as to the role of the bar in proxy contests. Proxy 
statements and other soliciting material are juridical documents. They may 

iS. E. C. vy. May, 134 F. Supp. 247 (S. D. N. Y. 1955), Aff'd. 229 F. (2d) 123 (C. A. 
2d 1°56). 

The courts have held that any communications, whether or not they expressly re- 
quest a proxy which are “part of a continuous plan ending in solicitation and which pre 
pares the way for its success” are subject to the Commission’s authority under the act 
(S. F.C. v. Okin, 132 F. (2f) 784 (C. A. 2, 1943) ). 

” Rule X—-14A—, 
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impose serious liability upon those who disseminate them. Standards of dis- 
closure have been erected by the courts and require the interpretation of lawyers. 
As you know, the standard by which statements in proxy soliciting material 
should be judged is not whether the most astute investor would be misled. State- 
ments are not necessarily adequate just because a lawyer or a skilled financial 
analyst could recognize the falsity and not be misled by it. Soliciting material 
would presumably not make misleading representations if it were not intended 
that the deception weuld be successful. It has been the position of the Commis- 
sion that if an uninformed investor could reasonably be deceived, the manner 
of the fraud is immuterial, whether it takes the form of a direct lie, or a half- 
truth, or a question, or an innuendo. This has been sustained by the courts. 
For example, the courts have held that even the expression of an opinion in 
proxy soliciting material can be a violation of the rules where the opinion is 
groundless.” The Supreme Court (albeit in another context) said: 

“The fact that a false statement may be obviously false to those who are 
trained and experienced does not change its character, nor take away its power 
to deceive others less experienced. There is no duty resting upon a citizen to 
suspect the honesty of those with whom he transacts business. Laws are made 
to protect the trusting as well as the suspicious.” * 

‘The preparation of proxy soliciting material is properly a job for lawyers with, 
of course, the assistance of competent accounting and financial analytical advice. 
Lawyers, by their professional training and high standards of ethies, are best 
qualified to detect the misleading and the unfair statement or omission and to 
represent their clients in a proper presentation of material to the public under 
the standards prescribed by a Government agency seeking a fair administration 
of a Federal law. Whatever may be the merits of public relations and other 
soliciting techniques, they should be subjected to the close scrutiny of the bar 
which, because lawyers must advise their clients on their legal liabilities, has 
the ultimate responsibility for their clients’ compliance with the proxy solicita- 
tion rules and regulations of the Commission. I am sure that if this is done, 
Inany of the types of misrepresentation and other failures to comply with our 
rules which have been attempted in past proxy contests can be eliminated and 
the best interests of corporations, their stockholders and the investing public 
generally will be served in the manner contemplated by the Congress in the 
Exchange Act. 


INTRODUCTION 


By J. Sinclair Armstrong, Chairman, United States Securities and Exchange 
Commission 


THE IMPORTANCE OF PROPER PROXY SOLICITING TO THE CAPITAL MARKETS AND THE 
PUBLIC INVESTOR 


Restoration of publie contidence in the integrity of the Nation’s capital markets 
has been a vital factor in making it possible for our public securities markets 
once again to play their indispensable role in sustaining the economic activity 
of the country 

Tn 1954 and 1955, for example, sales of new issnes of corporate securities totaled 
SO.5 billion and $10.2 billion, respectively, against S400 million and $2.3 billion in 
1934 and 1985. The net increases in corporate securities outstanding, reflecting 
the actual contribution toward corporate capital investment—in plant, facilities, 
inventories and the working capital needed to carry larger volumes of business— 
were $6.1 billion and $7.2 billion in 1954 and 1955, against an excess of retire- 
ments over new issues of about $200 million in each of 1934 and 19385. In other 
words, in these years in the mid-1930's the capital markets withdrew capital from 
industry rather than supplied it. The aggregate value of shares which changed 
bands on the New York Stock Exchange in 1955 was $32.7 billion, and the total 
value of the list at the close of that year was $208 billion. In 1935 the compa- 
rable amounts were $13.5 billion and $47 billion. Thus from a condition of 
virtual stagnation in the middle 1930's, 20 years later the capital markets have 
attained a new strength in our dynamic economy. 

»S.E.C. v. Okin, 137 F. 2d, 862, 864 (C. A. 22, 1943) 

FEF. T. C. v. Standard Education Society, 302 U. S. 112, 116 (1937). 


The views expressed are the writer's and are not to be taken necessarily as the official 
views of the Commission. 
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About $50 billion of corporate securities were sold to the American public in the 
decade of the 1920’s._ It was an era of expansion and development, but the public 
markets, operated without governmental supervision, became the object of great 
abuses. Sales were made not based on factual data as to the assets and earnings 
of the corporate issuers ; speculation, not investment, was the order of the day, and 
the mechanics of the markets were beset by pools, manipulation, misrepresenta- 
tion, and fraud. By 1933 the new issues of securities sold in the 1920’s were 
worth less than half what the public had paid for them. The value of the New 
York Stock Exchange list had declined from $90 billion in 1929 to $16 billion in 
1932. Public confidence in the securities markets was gone. 

Tt has taken years of patient work to restore the capital markets to their neces- 
sary role in the economy. ‘That restoration could not have been accomplished 
without the regulation ordered by the Congress in the Federal securities laws, 
enacted in the years 1938 to 1940, and their administration by the Securities and 
Exchange Commission in the years since. 

The Federal securities laws have as their basic purpose three objectives. The 
first is to provide fair disclosure to persons to whom new issues of corporate 
securities and securities traded on stock exchanges are offered and sold of the 
basic business and financial facts necessary for an investor to make an informed 
decision whether to purchase the securities. The Congress wisely placed respon- 
sibility for furnishing the facts on the issuing corporation and for making the 
investment decision on the public investor. The Government regulatory agency, 
the Securities and Hhxchange Commission, is responsible for neither of these. 
This legislative decision is of vital significance in the preservaton of our free 
enterprise system. 

The Securities and Exchange Commission is not responsible for the accuracy 
of the data supplied by a corporation in its registration statement or prospectus. 
We are not empowered to approve or disapprove the securities offered and, once 
registered and offered, the securities may be bought or not as the investing public 
wishes. However, the very direct and affirmative role which the Commission 
has is to require corporations which register securities, both new issues for sale 
to the public and outstanding issues to be listed for trading on exchanges, to 
assume their statutory responsibility for fair and accurate disclosurre. This the 
Commission achieves by its administrative examination of filugs made (includ- 
ing proxy soliciting material) and by taking legal action against those that do not 
appear to meet the statutory standards. 

The second objecive is to assure the basic honesty and intezrity of the market. 
This includes provisions for giving adequate information to stockholders so that 
they can cast their vote in an informed way at corporate meetings for which their 
proxies are solicited, freedom from the taking of unfair advantage of public 
stockholders by corporate insiders, assurances of responsible conduct by brokers 
and dealers handling customers’ funds and securities, and provisious for the 
maintenance by the stock exchanges of fair, open, and orderly markets in listed 
securities, free of manipulation and abuse. 

The third objective-——and this the Congress extended to the unlisted trading 
market and to securities sold intrastate as well as to those trading in interstate 
commerce—is the detection, prevention, and punishment of fraud in the purchase 
as well as in the sale of securities. 

The statutory provision for giving adequate information to holders of listed 
securities so that they can cast their vote in an informed way at corporate meet 
ings for which their proxies are solicited is section 14 of the Securities Eyvchange 
Act of 1984. A solicitation “in contravention of such rules and regulations as the 
Commission may prescribe as necessary or appropriate in the publie interest or 
for the protection of investors” is unlawful. 

It should be understood that the impact of the proxy rules is impartial. It 
bears with-equal force on any person soliciting proxies. It favors neither 
management nor those opposing management. 

The legislative history of the Exchange Act indicates that the Congress was 
concerned with the abuse of proxies by seekers of corporate power as well as by 
management. Qne of the congressional reports states that “the rules and regu- 
lations promulgated by the Commission will protect investors from promiscuous 
solicitation of their proxies, on the one hand, by irresponsible outsiders seeking 
to wrest control of a corporation away from honest and conscientious corporate 
officials: and, on the other hand, by unserupulous corporate officials seeking to 
retain control of the management by concealing or distorting facts.” 








2S. Rept. No. 1455, 73d Cong., 2d sess., p. 77 (1934). 
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The Commission has exercised its rulemaking power with caution. Since 
the act was passed in 1934 there have been six major revisions of the rules 
promulgated, proceeding from the rather rudimentary rule first adopted in 1935, 
to the comprehensive clarifying revision of 1954.° In this careful but steady 
development and adaptation of rules pursuant to broad statutory rulemaking 
power, administrative law is not unlike common law. From time to time revi- 
sions Are made to reflect the experience of the administrative agency in attempt- 
ing to secure compliance with and prevent avoidance, frustration, or evasion of 
the statutory purposes expressed in the rules in specific fact situations, just as 
the common law is woven by judges making the law on the ever varying facts 
of cases as they occur. 

Each revision serves its purpose until new facts arise that cannot be dealt 
with under the rule as it then stands. Then revisions must be made so that the 
agency, the courts, and the public may know where they stand and what actions 
they must take. 

The revision of 1954 was particularly significant. The section of the Exchange 
Act involved is primarily a disclosure section, granting rulemaking and admin- 
istrative power to a Federal Government agency, the Securities and Exchange 
Cominission, to require that persons soliciting proxies for the voting of listed 
securities make certain facts available to security holders. But the Federal 
statute grants no power to the Commission to interfere in the internal corporate 
or managerial afliairs of the corporation. Over many years, the Congress has 
considered a Federal incorporation statute but it has never passed and the 
existence of corporate bodies, their organization and their powers depend en- 
tirely on State law. This is an area of regulation the Congress has left to 
the States. 

It is vitally important for the public to realize this aspect of the Commission’s 
authority. The clarification of this Federal-State relationship made by the 1954 
amendment of the proxy rules was particularly important because of confusion 
in the earlier rules as interpreted by court decision.’ So the 1954 amendment 
specifically stated that in connection with proposals by shareholders, required 
by our rules to be included in management proxy soliciting material, the proposal 
must be one which it is proper for action to be taken on at a meeting of share- 
holders under the law of the State of incorporation. The regulation provides 
that “the management may omit a proposal and any statement in support thereof 
from its proxy statement and form of proxy * * * (1) if the proposal as sub- 
mitted is, under the laws of the issuer’s domicile, not a proper subject for action 
by security holders; or (2) if it clearly appears that the proposal is submitted 
by the security holder primarily for the purpose of enforcing a personal claim 
* * * or * * * promoting general economic, political, racial, religious, social, 
or similar causes; or * * * (5) if the proposal consists of a recommendation 
or request that the management take action with respect to a matter relating 
to the conduct of the ordinary business operations of the issuer.” 

Thus, where the State law gives certain functions to the board of directors, 
shareholder proposals for action on those functions at shareholders’ meetings 
are not proper. 

The Congress has not given the Commission power to supersede the substantive 
corporation law of the States. Those who urge, and with much sincerity, that 
the Commission should require all shareholder proposals to be included, to 
require cumulative voting, to require corporations to give their shareholders 
secret ballots often overlook the Federal-State relationship in securities and 
corporation law. 

The major clarification of the proxy rules effected by the revisions of 1954 have 
worked well, both for the agency and persons complying or attempting to 
comply with them. However, in 1953, 1954, and 1955 there was a steady volume 
of proxy contests, about 20 a year, and in some of these entirely new techniques 
developed. They took on the aspects of enormous promotional campaigns, were 
run at high pressure, and caused the Commission acute enforcement difficulty. 
Some persons soliciting proxies did everything they could to avoid or evade 
strict compliance with the rules, and attempts were often made to withhold vital 
information from the shareholders. 





8 Securities and Exchange Act Release 4979, January 6, 1954. 
49MPC vy, Transamerica Corp., 163 F. 2d 511 (C. A. 3, 1947), cert. denied, 322 U. &. 847 


(1948), 
5 Curtin vy. A. T, € T., 124 F. Supp, 197 (8S. D. N. ¥. 1954). 
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Action by the Commission took three directions. First, administrative exami 
nation of proxy material by our Division of Corporation Finance in Washington 
was intensified, and a great deal of material containing falsehoods, misleadin 
statements, or omissions of information needed to make the statements not mis 
leading under the circumstances was objected to and not used by those submit 
ting it. Second, in the light of this experience, a special rule governing prox) 
contests for the election of directors was evolved with great care and, afte 
opportunity for public comment and a hearing, promulgated in January 1956 
This spells out with precision the standards of disclosure required to be adhered 
to in proxy contests. It also requires a considerably greater amount of data 


about persons soliciting proxies and their associates than has been required by 
rule before, though much of such data has been asked for by the Commissior 
administratively. Third, the Commission has used its investigative powers 
under the act to lay an evidentiary foundation and on that foundation has been 
eady as a matter of routine to go into the Federal courts to seek injunctions 
against violations of its rules In the one case in which the Commission had 
to go into court to pretect the integrity of its rules, we were sustained in vitn 


opinions by Cirenit Judge J. Edward Lumbard for the District Court of the 
Southern District of New York, Eastern Division, and by Chief Judge Charles 
K. Clark for the Court of Appeals for the Second Circuit, affirming.’ Thes: 
decisions, won in hard-fought litigation, have been of tangible value in sustain 
ing our administrative hand in subsequent proxy contest cases 

One thing should be emphasized in connection with our administrative work 
We must be and are scrupulously neutral in proxy contests We have me 


concern as to which side wins. We have great concern that the public share 
holder gets the facts. This is particularly important when we reach the point 
of going into court. The Commission does not go into court to help one side o1 
the other in the contest, thouch that may be an ancillary result Che Com 
mission goes into court only to protect the integrity of its rules and the public 


i 
investor interest. 

The litigation of 1955 brought forth one important factor and fortunately it 
was settled by the decision of the court of appeals. It was argued that the Com 
mission’s administrative efforts to induce persons proposing to use the news 
papers, radio, and television as mediums for soliciting proxies to submit the ma 
terial in advance of use for Commission scrutiny as to whether it contained false 
or misleading statements was censorship, contrary to the cherished constitutional 
guaranties of free speech and free press. Nothing could be further from the 
truth. It has been basic to the Securities Act and the Exchange Act since the 
hat false and misleading statements made in connection 
with the purchase or sale of securities, and in the solicitation of proxies, are 
illegal and these laws grant the Commission administrative powers and the 
power to go into court to deal with these problems. The legal question was 
again laid to rest in the decision of the court of appeals. In the argument before 
the court, counsel for the appellants argued that the proxy regulations provided 
for censorship by the Commission and abridged the constitutional guaranties of 
freedom of speech and the press. This the court rejected saying: 

“Appellants argue that section 14 (a) of the Securities Exchange Act of 1934 
(15 U. S. C., see. T8n (a)), and regulations adopted thereunder are unconstitu 
tional as unauthorized delegations of legislative power and otherwise, but these 
contentions have no merit. American Power & Light Co. v. S. B.C. (B29 U0. 8 
90): Yekus v. United States (321 U. S. 414). Furthermore, the Commission's 
proxy rules as applied either to management or t 
are clearly authorized by the statute.” 

The court went on: 

“Appellants’ fundamental complaint appears to be that stockholder disputes 
should be viewed in the eyes of the law just as are political contests, with each 
side free to hurl charges with comparative unrestraint, the assumption being 
that the opposing side is then at liberty to refute and thus effectively deflate 
the ‘campaign oratory’ of its adversary. Such, however, was not the policy of 
Congress as enacted in the Securities Exchange Act. There Congress has clearly 
entrusted to the Commission the duty of protecting the investing public against 
misleading statements made in the course of a struggle for corporate control.* 
, 

6 Securities Exchange Act Release 6276, January 17, 1956. 

7 SEO v. May, 134 F. Supp. 247 (S. D. N. Y. 1955), aff’d., 229 F. 2d 123 (C. A. 2, 1956). 

8 This case was decided under the proxy rules as in effect prior to the January 1956 
revision. 
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From the practical standpoint, the press was siutisfied by our prevision in the 
new proxy rules that requires proxy soliciting material in the form of speeches, 
press releases, and radio or television scripts to be filed promptly after use, but 
not in advance, 

The chairman of the freedom of information committee of the American Society 
of Newspaper Editors, commenting on the proposed rule, said of this: “Needless 
to say, we ure very pleased with the proposed new y% graph ‘* * We are glad 
to see that it provides that speeches, press release scripts may, but need not, 
be filed with the Commission prior to use or publication.” 

After the rule was adopted, he wrote again saving: “That Congress intended 
to regulate these maiters, I have never doubted. I am not quite as sure that the 
intention was carried out in a wav that wouid not trespass upon the first amend- 
ment by replacing [sic] a priov restraint upon utterance. The rules that you 





have adopted, it seems to me, wisely avoid this issue without interfering with any 


public interest 


However, one congressional committee, overlooking the court of appeals de- 
ion, AS We ott related decisions. still expresses coneern.’ It is ex- 
tremely important fer the publie to realize that the prohibition by the Congress 
f false ond fraudulent statements in connection with securities is not a viola- 
tion of free speech or free press. As recently as 1947, the Supreme Court, 


referring to the Securities Exchange Act, the Federal Trade Commission Act, 
ni the Federal mail fraud statute stated their congressional purpose to include 
the protection of people against frandulent use of the mails and that there was 
not “the slightest support for a contention that the constitutional guaranties of 


freedom of speech and freedom of the press include complete freedom, uncon 
} e 2 1 


trollable by Congress, to use the mails for publication of swindling schemes. 


Thovezh the contests in listed companies have proceeded with relative ad- 





ministrative facility under the 1956 revision coy ng proxy contests, there are 
stil] a number of vital problet in the field which require legislative action. 


interest in cor- 





First of these is the proper protection of the public investor 
LOS iving a large numbe f security holders and consicerable assets, 
but which are not subject to the financial reporting, proxy, and insider trading 


provisions of the Exchange Act because their securities are not listed on a na 


mt 





tional securities exchange Senator J. W. Fulbright, chairman of the Banking 
nd Currency Committee, introduced a version of legislation ~ which had been 


in earlier Congresses from 1946 to 1950 at the close of the committee’s “friendly 
study” of the stock market in May 1955. This bill was the only conerete legis 
lative proposal resulting from that investization. The Commission then set about 
inaking a factual study, the first complete study ever made, of the financial 


eporting and proxy practices of the 1,200 companies that would, by reason of 


having 750 or more stockholders or $1 million of debt securities in the bands 
of the public and $2 million of assets, be subject to the legislation. The aggregate 
ussets of these 1.200 companies is $35. billion They are thus not “small 
business,” ' 

As to proxy soliciting, we found conditions approaching the outrageous. The 
proxy soliciting material demonstrated a general failure by these companies to 
furnish their shareholders important information which would be required by 
our proxy rules with respect both to the election of directors and to significant 
proposals requiring stockholders’ approval. With respect to election of directors, 
the typical material consists only of a notice of meeting and a form of proxy, 


3 percent of the cor 





accompanied or preceded by an annual report. At least 
porations studied did not furnish the annual report concurrently with or prior 
to proxy solicitation. In 73 percent of the cases, even the identity of the nom 
inees was not disclosed. 

With respect to proposals requiring a vote of the stockholder, material items 
of information required by the Commission's proxy rules were omitted in over 59 
percent of the cases, and, more significantly, in at least 52 percent of the cases 
reviewed, the form of proxy gave the stockholder no opportunity to cast a ballot 


* Letters of James Russell Wiggins to the Chairman of the Commission, dated December 
19, 1955, and January 23, 1956, respectively. 

925th Intermediate Report of the Committee on Government Operations Availability 
of Government Information From Federal Departments and Agencies, H. Rept. 2947, 
S4th Cong., 2d sess., pp. 87 and S88 (1956) 

1 Donaldson v. Read Magazine, 8353 U. S. 178, 191 (1947). 

128, 9054 

™ Report of the Securities and Exchange Commission on S. 2054 to the Committee on 
Banking and Currency, U. S. Senate, May 25, 1956, 84th Cong., 2d sess. 
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for or against a proposal. He must either vote for the proposal or not vote at 
all, unless he appears at the meeting or takes other affirmative action to record 
his vote. 

But important industry organizations, including the National Association of 
Securities Dealers, Inc., which operates under congressional sanction to give the 
over-the-counter securities market selfdiscipline in the interests of the public 
investor, opposed the bill on the ground that corporations are giving their stock- 
holders good financial reports and proxy statements now Unfortunately, the 
association’s position was decided upon before the Commission's study and re 
port.” 

In any event, in June, 1956, the Banking Committee, after receiving our report 
and recommendations and listening to our testimony recominending enactment 
of the financial reporting, proxy and insider trending disclosure (but not recov 
ery) provisions, without further hearing from the public, voted not to report the 
bill out in the S4th Congress. T sincerely hope it will be given further considera 
tion in the SSth Congress. It has been on the congressional agenda since 1946 
and it is high time the Congress passed if. 

Other important legislation introduced by Senator Homer EF. Capehart, chair 
man of the Banking Committee in the 83d Congress, should be considered. Sen 
ator Capehart’s bill,” upon which the Commission commented favorably, would 
expand the statutory requirements for reporting their holdings by large stock 
holders. 

Another problem of the regulation of proxy solicitations involves the giving 
of proxies by brokers and dealers for listed securities registered in their names 
but owned by customers. Section 14 (b) of the Exchange Act makes it unlaw 
ful for any such member, broker, or dealer to give a proxy with respect to a listed 
security carried for the account of a customer in contravention of such rules 
and regulations as the Commission may prescribe as necessary or appropriate 
in the public interest or for the protection of investors, but has never been imple 
mented by rule. The Commission is seeking to develop a workable rule which 
will prevent brokers from assuming or usurping their customers’ voting rights 
and which at the same time will not interfere with the orderly solicitation of 
proxies and the voting of shares. We are considering the adoption of a rule 
which would set out the conditions under which members of a national securities 
exchange and brokers and dealers who do business through members, may give 
proxies covering securities listed on an exchange and carried for the account 
of customers. 

Another legislative question needing an answer is whether solicitation of 
proxies should be mandatory. The New York Stock Exchange requires com 
panies making new listings to agree to solicit and most companies listed on the 
“Big Board” do. But some do not, and many on the American Stock Exchange 
and the regional exchanges likewise do not solicit proxies. Thus a large body 
of shareholders of listed companies, not to mention those of the 1,200 large un 
listed companies covered by the legislation just mentioned, are for all practical 
purposes disenfranchised. The Commission is preparing a recommendation on 
this subject at the request of Senator Herbert H. Lehman, a member of the 
tanking Committee and chairman of its Subcommittee on Securities in the 84th 
Congress. 

What have the proxy rules got to do with investor confidence in the securities 
markets? They are the vehicle that assures that the shareholder is sent an 
annual report by management, that assures that he can vote on an informed 
basis at corporate meetings, that in fact enfranchises him. 

America today is a nation of small shareholders. Their number has risen in 
the past several years to an estimated 8% million individuals directly owning 
stock. Their confidence makes possible the enormous investment of new capital 
so essential to America’s economic progress. 

The proxy rules are a vital part of the shareholders’ “bundle of rights.” 
They afford a means by which shareholders can exercise an informed judgment 
in decisions relating to the companies in which they have invested, including 
the selection of management. They require management to report accurately 
on their stewardship. They make possible appeals of management to be retained 
or appeals of others to be placed in corporate office under conditions assuring 





4 Statement of Harold FE. Wood. Chairman of the Board of Governors. NASD, hearings 
before a subcommittee of the Committee on Banking and Curreeny, U. S. Senate, on 
S. 2054, 84th Cong., Ist sess., pp. 1158-1170. 

5S. §79, S4th Cong., Ist sess. (1955). 





ah 


1 


it 


d 


SEC ENFORCEMENT PROBLEMS 14] 


fair elections. They implement the fundamental concern of the Congress 
expressed in the Federal securities laws for the public investor. Without the 
public investor our free enterprise would loose its freedom. 

Therefore, a scholarly and comprehensive legal text on proxies and proxy 
contests comes at a most appropriate time, and I express my deep appreciation 
to the two eminent practitioners for the privilege of writing this introduction 
to stress the importance of proper proxy soliciting to the capital markets and 
the public investors. This treatise should fill a real need in its field and consti- 
tute a valuable source book to attorneys, corporate officials, legis'ative com- 
mittees, and the pubic, as well as to the Commission and the courts. 

WASHINGTON, D. C., October 16, 1956. 


(Reference to the above will be found on p. 39.) 


EXCERPTS FROM 22D ANNUAL REPORT, SECURITIES AND EXCHANGE 
COMMISSION 


ForeEWorpD 


The 22d Annual Report of the Seenrities and Exchange Commission to the 
Congress for the fiscal year July 1, 1955, to June 30, 1956 (herein called 1956""), 
describes the work of the Commission during the year in discharging its duties 
under the Federal securities laws which it was established by the Congress to 
administer. These include supervision of the registration of securities for sale 
in interstate commerce to the public, the surveillance of the interstate securities 
markets, regulation of the activities of brokers and dealers and investment 
advisers, the regulation of public utility holding company systems and investment 
companies, and litigation in enforcement of the Federal securities laws in 
the courts. 

The year 1956 has been one of great activity in the regulation and supervision 
of securities markets by the Commission. The increasing responsibility of the 
Commission was brought about by the sustained high level of economic activity 
in the country, and the accompanying stepped-up activity in the Nation’s capital 
markets. 

In 1956 new issues of securities registered for public sale totaled $13.1 billion, 
the largest amount in the Commission's history and more than $2 billion in 
excess of the amount registered in the preceding vear. The value of securities 
traded on stock exchanges during 1956 was $38 billion, more than double the 
figure of fiscal 1953. Stockholders in publicly owned American corporations are 
estimated by the New York Stock Exchange to include about 8.5 million domestic 
individuals, 2 million more than 5 years ago. About 4,600 brokers and dealers 
were registered with the Commission as compared with 4,100 3 years ago. 

Enforcement activities such as broker-dealer inspections and investigations 
of fraud and market manipulations have been greatly expanded to meet current 
needs occasioned by abuses incident to the marketing of certain types of securi- 
ties of speculative quality. The Commission’s enforcement program, to assure 
fair disclosure of material facts in connection with the marketing of corporate 
securities and for the prevention, detection, and punishment of fraud in the sale 
of secnrifties, bas been intensively pursued in the interest of the investing public. 
Administrative and legal actions taken under the enforcement program have 
exceeded those of any prior year. These include 100 suspensions of offerings 
for which the small issues exemption was claimed, 8 stop orders of securities 
for which registration statements were filed, 45 revocation and denials proceed- 
ines ngninst broker-dealers and investment advisers; 33 injunctive and 1 subpena 
enforcement actions and 20 criminal referrals to the Department of Justice. 

The Commission has continued its program of strenethening and simplifying 
its rnles, forms, and procedures with a view to the more effective dissemination 
of information to investors, the prevention, detection, and punishment of fraud 
and the elimination of unnecessary complexities and duplications. An intensive 
study of the problems of small business in marketing securities, particularly 
for equity capital, was conducted by the Commission in 1956, and shortly after 
the close of the year our exemptive regulations for issues of $300,000 or less were 
revised and streamlined so as to provide better protection to the investing public 
without unnecessary or burdensome compliance requirements on small-business 
enterprises seeking access to the interstate capital markets. There was also 
established shortly thereafter a Branch of Small Issues in our: Division of 
Corporation Finance in Washington, D. C., to coordinate and facilitate the han- 
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dling in our nine regional offices throughout the country of the filings for smatl 
issues. 

During the year, the Commission and its staff have appeared before com 
mittees of the Congress on many occasions in connection with proposed legisla 
tion dealing with the Commission's work and other subjects of interest to the 
Congress. Various legislative proposals considered are discussed in this report 
This work of the Commission in assisting the Congress is of great importance 
to the public interest. 

To meet the greatly increased workload in aceordance with the recommenda 
tion contained in the President’s budget, the Congress granted the Commission 
an appropriation for an average employment of about 730, in 1956, which repre 
sented a small increase from 1955 and, most significant, an end of successive 
annual curtailments of staff from a high of over 1,700 in 1942 to an all-time lov 
of 666 on June 30, 1955. For 1957, the Congress, recognizing this Commission’s 
request in light of the vastly expanded economy and Capital markets, appro 
priated funds for an average employment of 794. 

Statutory fees for registration of new issues of securities and trading in issues 
registered for trading on stock exchanges are imposed by the Federal securities 
laws. These fees are not available to the Commission for expenditure and ars 
covered into the Treasury as miscellaneous receipts. These fees, however, 
amounted to 39 percent of the 1956 appropriation for the Commission and there 
fore represent a reduction in the cost of the Commission which must be provided 
by the general taxpayer. 

During 1956 the Commission has rendered an effective administration at a 
minimum cost. However, constantly increasing regulatory and supervisory 
responsibility brought about by the great activity in the securities markets 
makes it essential that the Congress provide funds for this Commission ade 
quately to fulfill its statutory function of protection of the investor, the con 
sumer and the public in accordance with the acts of Congress which it has the 
responsibility to administer. 

The work of the Securities and Exchange Commission in protecting the in 
vestor, the consumer and the public according to the standards established by 
the Congress in the Federal securities laws is vitally important to the mainte 
nance of confidence in the securities markets which is essential to the preserva- 
tion of the free enterprise system. 

The charts which follow show in graphic form various aspects of the activities 
and personnel of the Commission relating to its increased workload. 
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Parr I—ENFrorcEMENT PROGRAM 


The most important aspect of the Commission’s activities during 1956 has 
been its enforcement program. The aim of the enforcement program is to as 
sure fair disclosure of all material facts about corporations offering securities 
to the public in interstate commerce and to prevent fraud, deceit, and manipula 
tion in the sale, purchase, and trading of securities, and thus to provide th 
protection to public investors which is the objective of the Congress expressed 
in the Federal securities Jaws. The enforcement program, under the day-to 
day direction of the Commission, has been carried out by the Commission’s 
operating divisions and offices in Washington, and by its 14 regional and branch 
offices in principal cities throughout the Nation. The necessity for an increas 
ingly vigorous enforcement progiam has arisen from the tremendous econoti: 
activity of the country, which has become reflected in the most active capital 
markets in our Nation's history. Fnforcement problems confronted by the Com 
mission during the relative economic stagnation of the 1980's, the World War 
II period of market quiescence, and the postwar recovery have been dwarfed 
by the problems confronting the Commission in the past 2 years of dynamic 
economic growth and the accompanying requirements for capita! 

At no time in the Commission's exporience have activities and prices in the 
securities markets reached such highs. This upsurge has taken place in a 
relatively, short peviod of time. For example, the dollar amount of securities 
registered under the Securities Act of 1933 increased by 75 percent from $7.5 
billion in the comparatively recent fiscal year 1953 to $13.1 billion in fiseal 1956 
During the 1930's, the average dollar amount of securities revziste ed was about 
$2.5 billion, and in some years was below $1 billion. In the postwar yeurs 
from 1945 to 1950 it was $4.5 billion a vear on the average. 

Of the $400 billion gross national product annual ra 
is applied for capital pu poses of industry, thot is to say, to provide plant facili 





» figure, over SGO billion 


ties, tools, and working capital needed by American industry. Mueh ef toe 
$60 billion amount is supplied from internal sources, such 2s depreciation ac 
ernals and retained earnings. The capital formation process supplies the 


balance estimated at $7 to $8 billion annually through investments in the capital 
mar'xets by the American people. 

The work of the Commission in sustaining the investors’ confidence in the 
integrity of the capital markets must take into account conditions which if 
permitted to exist can only result, ultimately, in the destruction of investor 
confidence and the thwarting of the congressional objectives set forth in the 
securities laws. Our free enterprise system will be damoged if these cond! 
tions grow and are not stamped out. A few of these pvoblems with which the 
Commission his been faced and our efforts to cope with them ure deserving of 
cons deration by the Congress and the public generally. 

1. The problem of new, inexperienced and, in some cases, dishonest brokers 
and dealers registering under the Ewxchangve Act.—-The activity in the capital 
markets has attracted many new brokers and dealers to the securities business 
The number of registered broker-dealers increased from 3.24 at June 30, 1949 
to 4.591 at June 30, 1956. Many of the new broker-dealers are inexperienced and 
unfamiliar with the obligations owed to their customers. Some have heen drawn 
into the business in the hope of a quick profit rather than the establishment of 
a sound business reputation built painstaking!y upon just and equitable princi 
ples of trade. 

The aggrecate market value of all stock on all stock exchanges, which never 
exceeded $100 billion before 1946, except briefly in 1929. increased from $111 
billion at December 31, 1950, to over $250 billion at June 30, 1956. The Dow 
Jones Industrial average of stock prices on the New York Stock Iexchonge 
reacbed an all-time high of 521.05 on April 6, 1956. Durine the yerrs 1932-49 
it never exceeded 220. The value of the gross national product broke through the 
$400 billion annual rate figure in 1956 as compared with $340 billion in 1952. 

The dolar value of securities which changed hands on the New York Stcek 
Fxchange rose to 832 billion in fiscal 1956, more than double the comparable 
figures of fisenl 1958, and like increases were registered on the regional ex 
chonges and are believed to have also occurred in the over-the-counter market 

Attending this rapid expansion has been a favorable climate for the market 
ing of new securities issues, including securities of speculative quality, a marked 
increase in the number of stockho'ders (estimated by the New York Stock Ex 
change to include 8% million domestic individuals), including many inexperi- 
enced investors. 
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Capital markets such as these, which have no precedent in the Commission’s 
history, have been accompanied by adverse conditions which have required in- 
tensified enforcement activities by the Commission so as to assure to the invest- 
ing public the protection which the Congress intended should be provided by the 
securities acts. A number of new brokers and dealers either lack adequate finan- 
cial resources or speculate unwisely, thus getting into financial difficulties which 
threaten the safety of customers’ funds or securities entrusted to them, The 
Commission has no authority under the Exchange Act to bar a person from 
registration (absent proof of earlier violations of law) nor is there any finan- 
cial or educaticnal requirement. Expanded and more frequent broker-dealer 
inspections, prompt investigations of irregularities discovered in inspections or 
complaints received from the public, and prompt and vigorous legal action in 
the case of violations have been the Commission’s program for the protection 
of investing customers. 

2. The problem of “boiler rooms.’—The term “boiler room” is used to refer 
to a securities sales organization employing high-pressure, fraudulent, and 
deceptive sales techniques to “tout” highly speculative securities over the tele- 
phone. An increasing number of securities of speculative quality have been sold 
to unsophisticated investors lured by representations of large profits under pres- 
ent market conditions and willing to buy securities on the basis of representations 
made over the long-distance telephone by complete strangers. Prevention and 
detection of fraud in such sales has been a particularly difficult task necessi- 
tating the careful collection of evidence from widely scattered sources. 

The Commission's program has been threefold—t»® bring broker-dealer revoca- 
tion proceedings against broker-dealers found to be selling or purchasing securi- 
ties by misrepresentation or fraud, to bring injunction actions in the Federal 
courts to prevent such transactions, and to prevent broker-dealers from doing 
business in violation of any of the Exchange Act protective provisions or the 
Commission's rules, such as the net capital rule, the rule against improper 
extension of credit (regulation T) and the like, and, where the violation is will- 
ful. reference of the case to the Department of Justice for criminal prosecution 

One particularly difficult aspect of the “boiler room” problem is the gullibility 
of the public. The Commissien has had a public information program under 
which Commissioners have talked at public gatherings, particularly to profes- 
sional and civie groups, to the press and on radio and television, seeking to 
acquaint the public with the dangers of stock transactions with nnknown persons 
calling on the long-distance phone and holding out promises of riches if the person 
called will only buy the stock. The public is asked to tell the person calling to 
put a letter in the mail about the securities (this often ends the call because 
use of the mails gives Federal jurisdiction under the Exchange Act and the 
Mail Fraud Act) or to put te official prospectus or offering circular (which in the 
case of a new issue is required to be filed with, and is examined by, the Com- 
mission) in the mail. 

The press, radio, and television news mediums have rendered great service to 
the American people by helping to get this message across. But, fundamentally, a 
Government agency can do just so much in protecting the public, and in the final 
analysis the American people must learn to use ordinary care and prudence in 
investing their money. The Commission needs the help of the investing publie 
which should repert to us transactions in which it is believed misrepresentation 
and fraud have occurred and the public has been bilked. But the public must 
also learn not to buy the proverbial “gold brick.’ The tragedy from the stand- 
point of the public interest is that the widow, the wage earner. the person of small 
income is often the victim of the “hoiler room” salesman. The Commission will 
weleome every help from the public in reporting to us fraudulent transactions 
and in using commonsense in their securities transactions. 

3. Sales of unregiistered securiitics based on claimed eremptions.—-It appears 
that a snbstantiol but undetermined number of securities have been sold in vio- 
lation of the registration, prospectus, and antifraud provisions of the Secur'ti#s 
Act pursuant to clnimed exemptions which, in fact. were not available. We 
believe that these sates have been made in the main under claims of exemption 
puvsnart to the so-called private ofering exemption’ and the intrastate exemn- 
tion” In most of thes» cases the Commission has no means to discover facts 
showing the unavailability of a particular exemption until it receives, months 
after sales have been made, reports or complaints from unwarv publie investors 


Securities Aet of TORR. see. 4 (1) second clause, 
> Securities Act of 1933, see. 2 (a) (11). 
89645—57—-pt. 1 11 
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Who have been “taken” for substantial sums. Further complicating the Com 
mission’s problems in this area has been the fact that an increasingly large 
number of securities claimed to have been issued pursuant to these exemptious 
have been transferred to United States citizens through Canadian, Swiss, Lichten 
stein, and other foreign financial institutions, under foreign laws which prec'ude 
the Commission from tracing the transactions in which the securities have boen 
publicly sold or the availability or unavailability of the claimed exemption. 
The Commission has increased its efforts to make factual discoveries of sales 
made without registration at the earliest opportunity in order to determine the 
availability. or unavailability of these exemptions and thus to take legal action 
to afford the protection to public investors contemplated by the Securities Act. 

4. The problem of illegal sales from Canada,—The Comumission has boen con 
cerned about the illegal sale of issues in the securities markets of the United 
States by issuers and broker-dealers located in Canada. These transactions 
have appeared to reach public investors in the United States as a result of pri 
mary distributions effected on Canadian securities exchanges or through Canadian 
brokers and dealers. Although it has not been possible, in many instances to 
directly reach Canadian issuers or broker-dealers, the Commission has attempted 
to review more Closely the activities of broker-dealer firms in this country 
suspected of participating in the illegal marketing of Canadian securities or of 
American securities sold through Canadian sources in order to protect United 
States public investors more effectively. Efforts are also being made through 
appropriate diplomatic channels to correct the virtual nuilification of the I’xtra- 
dition Treaty between the United States and Canada which, as amended in 
1952, provides for the extradition of persons indicted for securities frauds 
perpetrated in Canada upon persous in the United States. This resulted from a 
decision of Canadian extradition judge in 1954,° in the first case under the 1952 
treaty amendment, denying extradition though conceding the fraud. During the 
vear, continued excellent cooperation on law-enforcement matters by Canadian 
officials, both Federal and Provincial, aided greatly our efforts to detect, thwart, 
and proceed. against fraudulent securities sales 

5. The problem of the “front money’ racket.—Under the Commission's evemp 
tive regulation for new issues not in excess of $300,000 in aggreg. te public 
offering price (regulation A) and sometimes under registration, it has been 
discovered that “rings” have developed through which groups of promoters, 
dealers, attorneys, and engineers collaborate in the creation of a series of com 
panies primarily employed to “manufacture securities for public sale in the 
suise of legitimote promotions. Often these facts have not been developed o1 
discovered until after public investors have bought securities which have little 
or no actual value. These various transactions frequently have been carefully 
timed so that it is difficult to relate one issue with another even though a pai 
ticular issue may have been part of a scheme of the character mentioned. Under 
the revised regulation A, the Commission now requires disclosure of the names 
of such individuals in connection with the filing of form 1—-A which will greatly 
assist its enforcement program. 

6. Evasion of the registration requirements through the “no sale” theory 
3y Commission Rule No. 135, certain types of corporate mervrers, consolidation, 
reclassifications of securities, and acquisition of assets of another person in 
eonformity with statutory provisions of the State of incorporation, have been 
deemed not to constitute a sale of securities issued in the transactions for pur 
poses of section 5 of the Securities Act. The rule, in effect, exempts such issues 
from the requirement of registration under that act. The rule has been used by 
numerous issuers, domestic and foreign, to distribute securities without recis- 
tration. As in the case of the private offering and intrastate exemptions, many 
transactions ostensibly exempted under the rule, in fact involve violations of the 
registration provisions. The Commission recently released a notice of a proposed 
revision of the rule which is designed to make exemptions unavailable in the 
causes now exempted under it. If adoption of the proposal results, it will involve 
a subst) ntial increase in the number of registration statements filed under the 
Securities Act and in the annual and periodic reports filed under the Securities 
Exchange Act. 

7. The problem of promotional stocks.—In addition to the problems created by 
the sale of promotional uranium stocks, the Commission has been concerned 
with the sale of new insurance company securities in both exempt and registered 


See 20th Annual Report. p. 105: 21st Annual Report, p. 118. 
' Securities Act Release S608 (Oetober 2. 1956) 
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issues. Many of these new insurance company ventures are located in the South 
Central, Southwestern, and Southeastern parts of the country. A large number 
of these issues have given the appearance of involving abuses or probable viola- 
tions of either the Securities Act or of the Securities Exchange Act, necessitating 
thorouch investigation. 

&. Stop order and suspension proceedings for new issues.—For the protection 
of public investors, the Commission has instituted a substantially increased 
number of stop-order proceedings and suspension orders. Each of these has 
been preceded by an investigation, and, in many instances, has required a 
formal administrative hearing. These actions have involved the establish- 
nent of facts and the obtaining of testimony. Securities, which, if sold, would 
have defrauded the public, have thus been kept off the market. 

The effectiveness of the enforcement program depends in lurge measure upon 
a staff, both in the headquarters and regional offices, adequate to discharge the 
exacting duties which this program places upon it, and upon the availability 
of travel funds necessary to give this personnel the mobility necessary to cover 
the large geographical areas in which the investigative work has to be done. 
further, the enforcement program has been related to the complex and ever- 
changing pattern of the securities markets and the securities industry. The 
facts concerning the business, property, and financing of a security issuer 
must be ascertained and related to the representations made to investors. In- 
vestors must be identified and interviewed. Books and records of brokers, deal- 
ers, issuers, and others must be eXumined and analyzed. Frequently, securities 
must be traced, often through intricate channels, to ascertain whether they have 
been offered by an issuer or underwriter in violation of the registration and 
prospectus requirements of the acts. The information thus obtained has had 
to be then developed in a form which would permit its introduction in evidence 
in legal proceedings, which is not a simple matter, where complex legal and 
economic facts and theories are concerned. 

Violations, however, have often been carefully concealed and, under present 
conditions, frequently have involved elaborate and shrewdly conceived schemes 
carried out on a large scale. Such activities could be pronerly dealt with only 
by assigning a competent team of attorneys, accountants, analysts, and inves- 
tigators to concentrate on the particular case until it has been completed. 

Careful and painstaking work usually over a period of many months has 
preceded formal enforcement action by the Commission. In some cases the 
work of the Commission has led to some form of restitution to public investors: 
in others, the violations have been discovered in time to prevent serious injury 
to the public: and in others, the violaters have been forced out of business or 
prosecuted. 

As a further implementation of the enforcement program, and as a menns of 
giving greater protction to public investors, the Commission has undertaken 
through the media of public speeches made to various Civic groups and other 
organizations, and through adequate coverage in the press and cn radio and 
television, to warn the American people against hasty investments in companies 
whose financial and background facts have not been disclosed. Such warnings 
inevitably have had a great deterrent effect and have caused companies which 
are seeking to raise money in the capital markets to comply with the registra- 
tion requirements by making the disclosures so necessary to informed invest- 
ment by the public. 

if the confidence and faith of the American public in the capital markets is to 
be maintained so that the essential supply of capital can be continued at the 
high rate of demand anticipated by present estimates of industrial production 
With the resultant high standard of living, it is essential that this ageney con- 
tinue its enforcement program by supervising the capital markets in acecord- 
ance with the standards established by the Congress in the Federal securities 
laws. 
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ENFORCEMENT PROBLEMS WITH RESPECT TO CANADIAN SECURIT IES 


In general the initiation and conduct of investigations with respect to viola- 
tions which have their origin in Canada parallel other enforcement procedures. 
The principal difference arises from the territorial limitations of the Com- 
mission’s authority and the fact that in a large majority of such cases the 
evidence is located, as are the violators, in a foreign country. The Commission 
staff cannot examine these persons under oath or inspect their books and records 
nor is it possible to obtain proof of the falsity of their representations concern- 
ing the issuers of the securities being offered for sale. Even where evidence 
is available, sanctions such as criminal or civil prosecution or administrative 
proceedings cannot be effective unless personal jurisdiction over the defendants 
is obtained. The difficulty in obtaining the requisite personal jurisdiction is 
highlighted by the narrow construction given by the Canadian courts to the Sup- 
plementary Extradition Convention between Canada and the United States. 
In the first case, U. S. v. Link and Green (2 D. L. R. 3886 (1955) ), brought under 
the new extradition arrangements which had been designed to permit extradi- 
tion from Canada of persons engaged in the fraudulent sale of securities by 
mail and telephone to United States residents, the Canadian courts denied ex- 
tradition. At the conciusion of the 5 weeks’ hearing. the extradition judge 
announced that he was satisfied that a prima facie case of fraud had been made 
out against the defendants involved. but nevertheless denied the extradition re- 
quest because he did not approve of the extent of the evidence which might be 
admissible in the prosecution of these defendants in the United States. Appli- 
cation was made to the Supreme Court of Canada for leave to appeal the deci- 
sion, and that application was denied by the court for lack of jurisdiction, U. S. v. 
Link and Green ((1955) 8. C. R. 188). Negotiations aimed at a solution of the 
problem have been continued through the Department of State. Meanwhile, en- 
forcement efforts are necessarily dependent to a very large degree upon the 
cooperation of appropriate Canadian Federal and Provincial officials which, as 
mentioned in this report under “Enforcement program,” has been excellent. 

Despite these difficulties, the Commission and other Federal agencies have 
made aggressive efforts to cope with the overall situation. Hundreds of investi- 
gations have been made, injunctions have been secured whenever jurisdiction over 
the violator could be obtained, a substantial number of criminal indictments have 
been entered, and over 80 postal fraud orders have been issued. <A central clear- 
inghouse for information concerning violators lms been established within the 
Commission, whereby information in the possession of numerous law-enforcement 
agencies is compiled and exchanged. 

Karly in 1956, there was reason to be optimistic concerning the progress being 
made. Available information indicated that fraudulent offerings from Canada 
had decreased very substantially since the peak of 1949-52, both in number and 
in magnitude. This progress was the more encouraging because the past vear or 
two have been a period of activity in the securities market and relatively high 
public interest in speculative securities when an increase rather than a decrease 
in the fraudulent offerings from Canada might reasonably have been anticipated. 

The favorable trend which was noted earlier in the year was reversed in the 
succeeding months of 1956 and is a cause for serious concern, The recent in- 
stances of fraudulent activity seem to be largely attributable to a small coterie 
operating in western Canada. There is reason to believe that this newly trouble- 
some group includes notorious “stockateers” from eastern Canada who were 
forced to discontinue activities there because of the vigilance of Quebee and 
Ontario authorities. 

The migration of persons engaged in illegal sales acti ities from one Provinee 
to another in Canada creates a problem for the Canadian authorities who have 
been vigorously cooperating with the Commission: and points up the inadequacy 
of provincial regulation to bring this illegal activity under control. The limita- 
tions of provincial law did not, however, prevent effective action by Canadian 
provincial authorities against 6 broker-dealers and 3 securities issuers whose 
registrations were either canceled or not renewed upon expiration following 
complaints submitted by the Commission. In particular. the cooperation of the 
provincial authorities of Ontario and Quebec and their positive attitude toward 
the enforcement of their respective securities regulations have contributed greatly 
to the measure of success that has resulted from the cooperative enforcement 
program. In this connection, enactment of new legislation has enabled Quebec 
authorities to take forceful measures to halt fraudulent sales activities in that 
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province. The Quebec Legislature which created the securities Commission for 
that Province was fully aware of the need for its commission to be in a position 
to deal effectively with securities violators and therefore armed it with summary 
power to penalize and halt the activities of those persons who did not comply 
with the requirements of the law. It should also be mentioned that the Canadian 
provincial and Federal authorities have continued to cooperate with the Com 
mission by making available evidence from their official files for use in pro 
ceedings initiated by the Commission, as well as by furnishing the assistance 
of members of their staffs in some instances. The Commission has cooperated 
with and assisted Canadian authorities by obtaining and making available 
evidence necessary for enforcement actions in that country. 

In April 1956 the Commission revised its Canadian restricted list, initially 
issued in Septenrber 1951, which contains a list of Canadian issners whose 
securities the Commission has reason to believe recently have been or currently 
are being distributed in the United States in violation of the registration re- 
quirements of the Securities Act of 1933. The Commission's release publishing 
the list also, and for the first time, specified the conditions under which a name 
would be deleted from the restricted list. Deletions are effected after a reason- 
able time if it appears that the issuer has ceased to exist and there appears to 
be no trading in the securities in the United States. Deletions may also be 
made upon compliance with the Federal securities laws by effective registration 
under the Securities Act of 1933, or qualification for an exemption under the 
Commission’s regulations. Normally, a security will not be removed from the 
list until at least a vear after the unlawful distribution is completed absent an 
appropriate filing under the Securities Act. In the originally revised restricted 
list, the names of 79 issuers no longer in existence were deleted and the names 
of 30 issuers were added, making a total of 135 issuers on the restricted list. 
In June 1956, the first supplement to the revised list was issued, adding the 
names of 14 Canadian issuers. It is the intention of the Commission to issue 
additional current supplements as the need appears in keeping with the primary 
function of the list to put brokers and dealers, as well as the investing public, 
in the United States on notice of the fact that securities of Canadian issuers 
named thereon appear to be the subject of illegal distributions. 

The list even as supplemented does not purport to include all Canadian securi 
ties being illegally distributed in the United States. It does serve as notice 
with respect to the securities of the issuers named which have come to the 
attention of the Commission. Before executing transactions in such securities, 
brokers and dealers are expected to satisfy themselves that any such security 
purchased by them for resale av acquired in the execution as broker of a cus 
tomers’ order is not a part of the unlawful distribution, since otherwise the 
broker or dealer himself may be regarded as participating in an unlawful dis 
tribution. The list, among other things, discoursges a particular technique of 
illegal distribution by which investors in the United States are solicited to place 
orders with their own brokers or dealers instead of directly with Canadian 
brokers, and the securities being distributed are used to fill the resulting orders 
from brokers and dealers in the United States. The current list is as follows: 


CANADIAN REstrRIcTED List 


(In effect October 11, 1956) 


Canadian issuers whose securities the Commission has reason to believe re 
cently have been distributed or currently are being distributed in the United 
States in violation of the registration requirements of the Seeurities Act of 
1933. 


Alba Explorations, Ltd. 

Algro Uranium Mines, Ltd. 

Alminster Oils, Ltd. 

Amshaw Porcupine Mines, Ltd. 
Antimony Gold Mining & Smelting 


Augdome Exploration, Ltd. 
Aunite Mining Corp., Ltd. 
Sarbary Gold Mines, Ltd. 
Bar-Fin Mining Corp., Ltd. 
Bargis Mines, Ltd. 
Barvin Ltd. 








Corp., Ltd. 
Apollo Mineral Developers, Ine. 
Ar-Can Ltd. (formerly Transvision-Tel- 
evision (Canada) Ltd.) 
Armour Uranium & Copper Mines, Ltd. 
(formerly Naneek Mines, Ltd.) 
August Porcupine Gold Mines, Ltd. 


Mines, 
3asic Minerals, Ltd. 

B. C. Metal Mines, Ltd. 
Beaucoeur Yellowknife Mines, 
Bibis Yukon Mines, Ltd. 
Bli-Riv Uranium & Copper Corp., Ltd. 
Briteo Oils, Ltd. 


Ltd. 
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CANADIAN RESTRICTED LIS 


Brunhurst Mines, Ltd. (formerly Por- 
cupine Peninsula Gold Mines, Ltd.) 

‘aldina Oils, Ltd. 
‘alumet Uranium Mines, I 
4t 


itd. 
‘ameron Copper Mines, Ltd. 


( 

( 

( ( 
Canioose Mines, Ltd. 
Camrose Gold & Metals, Ltd. 

Canso Mining Corp., Ltd. 

Casa Loma Uranium Mines, Ltd, 
Cavalcade Petroleums, Ltd. 

Central Sudbury Lead-Zine Mines, Ltd. 
Chief Mountain Oils, Ltd. 

Cienor Mining Co., Ltd 

(ix Athabasca Uranium Mines. Ltd. 
Cobalt Badger Silver Mines, Ltd 
Cob-Sil-Ore Mines, Ltd. 

Colonial Asbestos Corp., Ltd. 
Consolidated Cordasun Oils, Ltd. 
Consolidated Peak Oils, Ltd. (formerly 
Peak Oils, Ltd.) 


Consolidated Quebec Yellowknife Mines, 


Ltd. 
Consolidated Thor Mines. Ltd. 
Continental Potash Corp., Ltd. ¢ 
merly Western Potsush) 
Continental Uranium Corp., Ltd. 
Copper Island Mining Co., Ltd. 
Copper Prince Mines, Ltd. 
Cordan Cobalt Mines, Ltd. 
Cove Uranium Mines, Ltd. 
( 
I 


‘rangold Mines, Ltd. 

alo OL and Gas, Ltd 

Cavalier Mining Corp., Ltd 

David Copperfield Explorations, Ltd. 
Fencroft Mines, Ltd. 

Derrick Oil and Gas Co., Ltd. 
Desmont Mining Corp., Ltd. 
Detomac Mines, Ltd. 

De Ville Copper Mines, Ltd. 

Docana Oils and Mines, Ltd. 
Dolmac Mines, Ltd. 

Dougron Gold Mines, Ltd. 

Dubar Exploration, Ltd. 

Dupont Mining Co., Ltd. 

Kastwebb Mines, Ltd. 

IKdson Oil Co., Ltd. 

Export Nickle Corp. of Canada, Ltd 
Falgar Mining Corp., Ltd. 

Famous Gus Uranium Mines, Ltt. 
l‘ission Mines, Ltd. 
Fieetwood Yellowknife Mines, Ltd. 
Forbes Lake Mining Corp., Ltd. 
Gay River Lead Mines, Ltd. 
Genalta Petroleums, Ltd. 

Gold Uranium Exploration Co., Ltd. 
Gordona Mining Corp., Ltd. 

Gothic Mines & Oils, Ltd. 
Greatlakes Copper Mines, Ltd. 


Great Valley Exploration & Mining, Ltd. 


Haitian Copper Corp., Ltd. 
Halden Red Lake Mines, Ltd. 
Hiamil Silver-Lead Mines, Ltd. 
Harvard Mines, Ltd. 

Head of the Lakes Tron, Ltd. 
Hercules Uranium Mines, Ltd. 


Continued 


Holwood Mines, Ltd. 

Hudderstield Uranium & Minerals, Ltd 

fiuhill Yeilowknite Mines, Ltd. 

Judella Uranium Mines. Ltd. 

Kabour Mines, Ltd. 

Kaiser Development Corp., Ltd 

Kamis Uraninm Mines, Ltd. 

Kersley Oil & Gas Co., Ltd. 

Keylode Cobalt Silver Mines, Ltd 

Key more Gold Mines, Ltd. 

Key West Exploration Co., Ltd. 

K dibawk Mines, Ltd. 

Kirk-Hudson Mines, Ltd. 

Kirkland Larder Mines, Ltd. 

Kop Beverages, Ltd. 

Lake Superior Iron, Ltd. 

lLeberta-Redwater Oil Co., Ltd. 

Le Gordon Mines, Ltd. 

Lithium Corporation of Canada, Ltd. 

Llovdal Petroleums, Ltd. 

Loranda Uranium Mines, Ltd. 

Madison Mining Corp., Ltd. 

Mag-Iron Mining & Milling, Ltd. 

Mallen Red Lake Gold Mines, Ltd. 

Marvel Uranium Mines, Ltd. (formerly 
Marvel Rouyn Mines, Ltd.) 

Marwoeod Mining Corp., Ltd. 

Masters Oil & Gas, Ltd. 

Mensilva Mines, Ltd. 

Mercedes Exploration Co., Ltd. 

Mid-West Mining Corp., Ltd. 

Mining Endeavor Co., Ltd. 

Min-Ore Mines Ltd. (formerly Ryan 
Lake Mines, Ltd.) 

Monogram Petroleums, Ltd. 

Monpre Uranium Exploration, Ltd. 

Monteo Copper Corp., Ltd. 

Nationwide Minerals, Ltd. 

New Bailey Mines, Ltd. 

New Concord Development Corp., Ltd. 
(formerly Concord Development 
Corp., Ltd.) 

New Goldvue Mines, Ltd. 

New Jack Lake Uranium Mines, Ltd. 

New Lafayette Asbestos Co., Ltd. 

New Metalore Mining Co., Ltd 

New Telluride Gold Mines of Canada, 
Ltd. 

New Vinray Mines, Ltd. 

Ni-Ag-Co Mines, Ltd. 

Norlarctic Mines, Ltd 

Normingo Mines, Ltd. 

Nu-Age Uranium Mines, Ltd. 

Nu-World Uranium Mines, Ltd. 

Oakridge Mining Corp., Ltd. 

Ohabika Mines, Ltd. 

Orbit Uranium Developments, Ltd. 

Ordala Mines, Ltd. 

Osage Oil and Exploration, Ltd. 

Packeno Yukon Mines, Ltd. 

Paramount Petroleum & Mineral Corp., 
Ltd. 

Plateau Petroleums, Ltd. 

Prescett Porcupine Gold Mines, Ltd. 

Pyramid Oils, Ltd. 
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CANADIAN RESTRICTED List—Continued 


Trio Uranium Mines, Ltd. Soo-Tomic Uranium Mines, J.td 
Guebank Uranium Copper Corp. Spike Redwater Oil Co,, Ltd. 

Quebec Developers & Smelters, Ltd. Strathmore Mines, Utd. 

Rebair Gold Mines, Ltd. Surety Oils & Minerals, Ltd, 

Resolute Oil & Gas Co., Ltd. Trans-Ledue Oils, Ltd. 

Rtibstone Valley Petroleums, Ltd. United Copper & Mining, Ltd. 

Richore Gold Mines, Ltd. United Uranium Corp., Ltd. (formerly 
Ridgefield Uranium Mining Corp., Ltd. Indore Gold Mines, Ltd.) 

Rigby Kirkland Mines, Ltd. Wainwright Producers & Refiners, Ltd. 
Roland Gold & Copper Mines, Ltd. Wakefield Uraninm Mines, Ltd 
Rovandah Oils & Mines, Ltd. Westherta Oils, Ltd. 

St. Pierre & Miquelon Explorations, Inc. West Plains O'l Resources, Ltd. 
Salmita Consolidated Mines, Ltd. Westville Mines, Ltd. 

Saratoga Exploration Co., Ltd. Winston Mining Corp., Ltd. 

Sentry Petroleums, Ltd. Whitney Uranium Mines, Ltd 

Sioux Petroleums, Ltd. Yukeno Mines, Ltd. 


Skyline Uranium & Minerals Corp., Ltd. Yukore Mines, Ltd. 


To assist in the enforcement work of the Commission, brokers, deaiers, and 
members of the public are requested to report to the Commission evidence © 
violations of the Securities Acts which may come to their attentior 


SECTION OF SECURITIES VIOLATIONS 


A Section of Securities Violations is operated by the Division of Trading 21 
Exchanges of the Commission as a part of its enforcement program and to provide 
a further means of detecting and preventing fraud in securities transactions 
The Securities Violations Section maintains files which provide a clearinghouse 
for information concerning persons who have been charged with violations of 
various Federal and State securities statutes. Considerable information is also 
available concerning violators who are resident in the Provinces of Canada 
The specialized information in these files is kept current through the cooperation 
of the United States Post Office Department, the Federal Bureau of Investiga 
tion, parole and probation officials, State securities authorities, Federal and 
State prosecuting attorneys, police officers, better business bureaus, and chambers 
of commerce. At the end of the fiscal year these records contained information 
concerning 59,664 persons against whom Federal or State action had been taken 
in connection with securities violations. In keeping these records current there 
were added during 1956 information concerning 4.798 persons, including 1,605 
concerning persons not previously identified therein. 

The Securities Violation Section issued and distributed quarterly a Securities 
Violations Bulletin containing information received during the period concerning 
violators showing new charges and developments in pending cases. The bulletin 
includes a “wanted” section in which are listed the names and references to 
bulletins gontaining descriptive information as to persons wanted on securities 
violations charges. The bulletin is distributed to a limited number of co 
operating law-enforcement officials in the United States and Canada. 

Extensive use is made of the information available in these records by regu 
latory and law-enforeing officials. During the past year the Commission re 
ceived 3,204 securities violations letters or reports and dispatched 1.8228 com 
munications to cooperating agencies. 


ACTIVITIES OF THE COMMISSION IN ACCOUNTING AND AUDITING 


The several acts administered by the Commission provide that dependable, 
informative financial statements, which disclose the financial status and earnings 
history and potentialities of a corporation or other commercial entity, shall be 
made a part of registration statements, applications for registration, and 
periodic reports required to be filed with the Commission. These financial state- 
ments are always a vital, often the most significant, element of the information 
the investor must have upon which to predicate investment decisions. 

The Congress recognized the importance of these statements. It was aware 
also that they lend themselves readily to misleading inferences or even deception, 
———— 


& Securities Act Release No. 5632 
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whether or not intended. Consequently, the various statutes administered by 
the Commission deal extensively with financial statement presentation and the 
accounting concepts and principles on which they are based. The recognition by 
the Congress that accountants and accounting perform a vital role in achieving 
the statutory objectives of fair disclosure, prevention of fraud, inequitable and 
unfair practices, and control and regulation, makes the activities of the Commis- 
sion in the field of accounting most significant from the standpoint of the investor. 

Thus, for example, the Securities Act requires the inclusion in prospectuses of 
balince sheets and profit and loss data “in such form as the Commission shall 
prescribe,” ° and authorizes the Cominission to prescribe “the items or details to 
be shown in the balance sheet and earnings statement, and the methods to be 
followed in the preparation of accounts * * *.”" Similar authority is contained 
in the Securities Exchange Act,” and more comprehensive power is embodied in 

the investment Company Act * and the Holding Company Act.” 

The Securities Act provides that the financial statements required to be made 
available to the public through fi ing with the Commission shall be certified by 
“an independent public or certified accountant.” * The other three statutes per 
mit the Commission to require that such statements be accompanied by a certifi- 
cate of an independent publie accountant,” and the Commission’s rules require, 
with minor exceptions, that they be so certified. The value of certification by 
qualified accountants has been conceded for many years, but the requirement as to 
independence, long recognized and adhered to by some individual accountants, 
was for the first time authoritatively and explicitly introduced into law in 1983. 
Out of this initial provision in the Securities Act and the rules promulgated by 
the Commission,” together with striet action taken by the Commission in certain 
cases,’ there have grown concepts of accountant-client relationships that have 
strengthened the protection afforded investors, 


( Reference tothe following will be found on p. +9.) 
For immediate release Tuesday, April 17, 1956 


SECURITIES AND ExCHANGE COMMISSION, 
Washington, D. C. 
SECURITIES EXCHANGE ACT OF 1934 


Release No. 5299 


REVISED PROPOSAL TO ADOPT RULE X—14B—-1 UNDER THE SECURITIES EXCHANGE ACT 
OF 1934 

On May 5, 1955, the Securities and Exchange Commission published a proposal 
to adopt Rule X-14B-1 under the Securities. Exchange Act of 1934, particularly 
Sections 14 and 25 (a) thereof, to set out the conditions under which certain 
members, brokers or dealers could give proxies, consents or authorizations in 
respect of a security registered on a national securities exchange and carried 
for the account of a customer. This proposal was also the subject of a public 
hearing held by the Commission on November 17, 1955, when certain proposed 
revisions of the proxy rules (Regulation X—14) were also considered. 

Many valuable comments and suggestions have been received with respect to 
proposed Rule X—14B—1; and after further study the Commission has revised 
its proposal and now invites further comments and suggestions on the revised 
proposal not later than May 15, 1956. The revisions made to the original pro- 
posal, the text of which was set out in Securities Exchange Act Release No. 5166, 
include the following: 

1. The definition of the term “proxy material” has been clarified and made 
more specific. The “annual report” is no longer considered to be “proxy ma- 


® Sec. 10 (a) (1) (schedule A, pars. 25, 26). 

7 Sec, 19 (a). 

® See. 13 (b). 

® Sees, 30, 31. 

Sees. 14, 15. 

‘See. 10 (a) (1) (sehedule A, pars. 25, 26). 

2 Securities Exchange Act, sec. 15 (a) (2): Investment Company Act. see. 30 (e); 
Holding Company Act, sec. 14. 

See, for example, rule 2-01 of regulation S—X. 

‘See, for example, Securities Exchange Act Release No. 3078 (1941); 10S. FE. C. 982 
(1942) : and Accounting Series Release No. 68 (1949). 
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terial” by definition. The circumstances under which an annual report is re- 
quired to be transmitted are set out in paragraph (g) of the rule. 

2. The definition of the term “owner” has been clarified to mean the beneficia 
owner at the record date for the determination of security holders entitled 
vote with respect to the subject matter or meeting; and it specilically provides 
that unless a broker knews or has reason to know that the person for whose 
account he carries a security is not the owner he may deem such person to be 
the owner. 

3. The term “voting instructions” is now defined to mean written or oral 
instructions with respect to the giving of a proxy for a particular matter o1 
neeting. 

1, When a broker gives a proxy pursuant to oral voting instructions he must 
make a written memorandum summarizing the substance of such oral instruc 
tions and promptly send a copy to the owner. 

>. Matters as to which voting instructions are required are spelled out it 
detail in the rule. 

6. Requirements with respect to the transmission of | 
(paragraphs (c) and (e)) and a broker or dealer who requests voting instru 
tions from the owner of any security carried by him for the account of a customer 
would be required to transmit proxy material to the owners of «// securiti 
carried by him for the account of customers and entitled to vote with respect to 
such subject matter or meeting, all subject to specified exceptions 

As was pointed out in Securities Exchange Act Release No, 5166, the rule 
would not relieve any member of a national securities exchange from compliance 
with exchange rules requiring the forwarding of proxy soliciting material, 
| ving of proxies, 


1 as revised is as follows: 


proxyv material are «larific 


imposing other conditions to t 


The text of proposed Rule X-1 


i¢@ 2 
{ 
+ 


i 
| 
I 


‘RULE X—14B—-1—GIvING or PROXTES BY MEMBERS, BROKERS OR DEALER 


Provisions.—TVhis rule shall apply to every member of a nationa 


a) General 
ecurities exchange and every broker or dealer who transacts a business in 
securities through the medium of any such member. 

“Tt shall be unlawful for any member, broker, or dealer subject to this rul 
to give a proxy in respect of any security registered on a national securities 


exchange and carried for the account of a customer, unless such proxy is givei 
in compliance with this rule 
“(b) Definitions.—For the purpose of this rule, the following terms shall have 


the meanings indicated unless the context clearly indicates otherwise: 
ee om security Shall be deemed to be ‘earried for the account of a cus 


he name of a member, broker or dealer subject 


tomer’ if it is registered in t 
to this rule, or his nominee, who is not the ‘owner’ of the security, as herein 
after defined. 

“(2) The term ‘proxy’ includes every proxy, consent, authorization, o1 
revocation, or a request not to give any of the foregoing 

“(3) The term ‘give a proxy’ shall be deemed to include giving instructions 
to a nominee, causing a nominee to give a proxy, and voting in person at a 
meeting. 

“(4) The term “proxy material, when used with reference to material 
distributed by any person who is soliciting proxies relating to any subject 
inatter or meeting, means (i) the proxy statement furnished by such person 
pursuant to Rule X-14A—35. and (ii) all other written material relating t 
such subject matter or meeting which is distributed by any such person 
concurrently with or subsequent to such proxy statement to all seeurit 
holders of record entitled to vote on such matter or at such meeting or to a 
particular class or classes of such security holders. 

‘(5) The term ‘owner’ of a security means the beneficial owner at the 
record date for the determination of security holders entitled to vote or 
give consent with respect to the subject matter or meeting, or an executor, 
administrator, guardian, trustee or similar representative or fiduciary hold 
ing the security on such date in such capacity, with authority to vote. Un 
less the member, broker or dealer knows, or has reason to know, that th 
person for whose account he carries a security is not the owner, he may 
deein such person to be the owner. 

“(6) The term ‘voting instructions’ means instructions with respect to 
the giving of a proxy for a particular matter or meeting, given in writing or 
orally. 
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(c) Prories——A member, broker or dealer subject to this rule may give a 
proxy with respect to a security carried for the account of a customer : 
“(1) To the owner; or 
“(2) Pursuant to voting instructions from the owner or any custodian 
(other than the member, broker or dealer, or bis nominee) having possession 
of the security and authority from the owner to request a proxy; provided, 
that the member, broker or dealer has not requested or solicited such instrue- 
tions: or 
‘(3) Pursuant to voting instructions given by the owner in response to 
a request therefor made by the member, broker or dealer, if such request 
conforms to the following conditions: 
‘(A) The member, broker, or dealer furnished promptly to the owner 
a copy of all proxy material with respect to the same subject matter or 
meeting theretofore received by him from any person who furnished 
copies thereof for such purpose and who, if requested, defrays the 
reasonable expense to be incurred in forwarding such material; pro- 


vided, however, that proxy material need not be furnished to any person 
who has in writing requested that such material not be sent to him or 
| who, to the knowledge of the member, broker or dealer is also the owner 


of record of securities entitled to vote at such meeting or with respect 
to such subject matter and as such will receive proxy material directly 
from persons soliciting proxies : and 

‘(B) Such request for instructions is made in an impartial manner ; 
provided, however, that a member, broker or dealer, at the request of 
the owner, may give his recommendations with respect to the voting 
of the security: and 

“(C') Such request includes a statement that the member, broker, or 
dealer will. on request of the owner, give the proxy to the owner or any 
person designated by the owner: and 


‘(D) Such member, broker, or dealer promptly makes and preserve 
a written memorandum summarizing the substance of any oral voting 
instructions received from any owner and promptly sends a copy thereof 


by first-class mail to such owner. 


‘(4) Without voting instructions from the owner if- 
“(A) The member, broker, or dealer has promptly requested voting 
instructions in conformity with the conditions provided for in sub- 


paragraph (3) of this paragraph (¢c), accompanied by a statement 
that if such instructions are not received by the Sth day prior to the 
meeting (or the 10th day prior to the meeting, if the request for instruc- 
tions is transmitted 20 days or more before the meeting), then the owner 
of record may give a proxy with respect to the security ; and 
“(B) The proxy given does not include, to the knowledge of the 
member, broker, or dealer, authorization to vote upon any matter with 
respect to which voting instructions are required by paragraph (d) of 
this rule. 
“(d) Matters Requiring Voting Instructions.—A member, broker, or dealer 
1 subject to this rule shall not give a proxy with respect to any matter without 
voting instructions (except to the owner) if, to the knowledge of the member, 
| broker, or dealer 
t “(1) Any person or group of persons is soliciting proxies with respect to 
such matter, in opposition to the solicitation of any other person or group 
of persons, and both such solicitations are subject to Regulation X—14, or 


p “(2) a proposal with respect to such matter is included in the manage- 
\ ment’s proxy statement pursuant to Rule X—14A-S but is not supported by 
1 the management, or 

*(3) such matter falls within any one or more of the following categories: 
e “(A) It involves authorization of or relates to: a merger or con- 
r solidation: a mortgage of corporate property; the creation of indebted- 
£ ness; an increase in the authorized amount of indebtedness; the cre- 
ation of preferred stock or an inerease in the authorized amount of 
\- preferred stock: the waiver or modification of preemptive rights: or 
e any alteration of the rights of any class of stock or the terms or pro- 
Vv visions of any outstanding indebtedness : or 

“(B) It involves a change in the quorum requirements for meetings 

0 of stockholders, or the authorized number of directors or their terms of 
r office ; or 
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“(C) It involves authorization of the issuance of stock, or options to 
purchase stock, to directors, officers, or employees in the amount of 
5% or more of the outstanding shares of the class involved ; or 

*“(D) It involves authorization of the acquisition of property, securi- 
ties, or assets of another person if (i) any officer, director, or holder of 
10% or more of the voting stock of the issuer has a material interest, 
direct or indirect, in the property, securities, or assets to be acquired, 
or (ii) the property to be acquired equals 20% or more of the total assets 
of the issuer, or (iii) the average earnings after taxes, of the person 
whose property, securities or assets are to be acquired, for the last three 
fiscal years equals or exceeds 20% of the average earnings of the issuer 
during such period, or (iv) stock of the issuer in an amount equal to 
or exceeding 20% of the outstanding stock of the class involved is to be 
issued in consideration of property, Securities, or assets : or 

“(E) It involves authorization of a profit sharing, pension, or retire 
ment plan, the estimated annual cost of which amounts to more than 
10% of the average annual income of the issuer before taxes for the 
preceding five years, or authorization of an amendment to such a plan 
which increases its cost above such amount, unless the plan is based 
upon an agreement or negotiation with a labor union or is a related plan 
for the benefit of nonunion employees having terms substantially 
equivalent to the terms of a union-negotiated plan and which is sub- 
mitted for action of stockholders concurrently with such union- 
negotiated plan; or 

“(F) It involves authorization of a change in the purposes or powers 
of the issuer which would permit it to engage in a materially different 
line of business; or 

“(G) It involves a reduction in earned surplus by 50% or more, or 
to an amount less than the aggregate of three years common-stock divi 
dends computed at the current rate. 

“(e) Transmittal of Proxy Material—aA wember, broker, or dealer subject 
to this rule who has requested, voting instructions with respect to any subject 
matter or meeting shall promptly send by first-class mail or otherwise deliver 
to the owners of all securities carried by him for the account of customers, the 
holders of which are entitled to vote at such meeting or with respect to such 
subject matter, a copy of all proxy material received by him (whether before 
or after the giving of any proxy) from any person who shall furnish copies 
thereof for such purpose and who shall if requested defray the reasonable 
expenses to be incurred in forwarding such material; provided, however, that if 
a person furnishing proxy material does not, upon request, furnish and defray 
the reasonable expenses of forwarding sufficient copies, the member, broker, 
or dealer need only transmit the number so furnished to him to owners selected 
in any reasonable manner, and provided further, that the member, broker, 
or dealer need not transmit proxy material to any owner if (i) such owner has 
requested in writing that proxy material not be transmitted to him, or (ii) such 
owner, is to the knowledge of the member, broker, or dealer, a holder of record 
of such securities and as such may be expected to receive proxy material directly, 
or (iii) the member, broker, or dealer does not know the identity, or does not 
know the address, of such owner. 

“(f) Whenever a member, broker, or dealer who has given a proxy pursuant 
to this rule receives additional voting instructions from the owner of the secu 
rity, he shall take any reasonable action necessary to comply with such addi 
tional instructions, including the revocation of such proxy in whole or in part 
or the giving of a new proxy if required. 

“(g) A member, broker, or dealer subject to this rule who has requested 
voting instructions from the owner of a security pursuant to this rule, or intends 
to request such instructions with respect to any subject matter or meeting 
within a period of 6 months, shall transmit to such owner the annual report 
referred to in Rule X-14A-38 (except under the circumstances referred to in the 
proviso clause of paragraph (e) hereof) if copies thereof are furnished to him 
for such purpose and if the issuer or any other person, on request, defrays the 
reasonable expense to be incurred in forwarding such report. 

“(h) Special Provision.—In case any member, broker, or dealer subject to 
this rule has relinquished possession or control of a security carried for the 
account of a customer he may comply with the voting instructions of any other 
member, broker, or dealer who furnished a written statement that such voting 
instructions were obtained or are given by such other member, broker, or dealer 
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after compliance with the preceding paragraphs of this rule which would be 
applicable to such other member, broker, or dealer if such other member, 
broker, or dealer were to give a proxy for such securities. 

“It shall be unlawful for such other member, broker, or dealer to furnish 
such voting instructions and such statement to a member, broker, or dealer to 
cause such member, broker, or dealer to give a proxy unless such other member, 
broker, or dealer has obtained or given such voting instructions in the manner 
required by this rule. 

“(i) Validity of Proxies.—Failure to comply with this rule shall not invalidate 
any proxy; provided, however, that this paragraph (i) shall not be construed 
to prevent the granting of injunctions in any proper proceeding or to exempt 
any person from any proceeding, penalty, or prohibition provided by the Act in 
respect of violations of the Act or any rules or regulations thereunder.” 

All interested persons are invited to submit views and comments on the revised 
proposal in writing to Securities and Exchange Commission, Washington 25, 
DD. C., on or before May 15, 1956. Views and comments received will be avaii- 
able for public inspection unless in any case a person requests that his comments 
shall not be made public. 

By the Commission : 

OrvVAL L. DuBots, Seeretary. 


(Reference to the following will be found on p. 53.) 


Marcu 1, 1957. 
Memorandum on securities dealings of corporations through Swiss financial 
institutions. 

This memorandum is prepared with the purpose of reflecting the latest avail- 
able information concerning dealings in securities of corporations chartered in 
the United States handled through Swiss financial institutions. 

1. The market value of foreign holdings of domestic stocks attributable to 
Switzerland was $522 million at the end of 1!49 and $1,353 million at the end 
of 1954 (the latter being a preliminary figure). 


2. Net purchase in long-term domestic (United States) securities by foreigners: 


1952 850, 729, 000) August 1956 (prelimi- 

1953_— O7, O86, ODO nary ) __.... $6, 088, 000 
14 io, 402, OOO} September 1956 (prelimi- 

1a 147, 487, O00 | nary) ; 21, O82, 000 
May 1956 17, 440, 000} October 1956 (prelimi- 

June 156 12, 468, 000 | DAPY inane inten 23, 467, 000 
July 1956 24, 181, 000 | 


8. The highly disproportionate amount of trading through Switzerland in 
United States domestic securities is shown ‘in comparing the figures in table 2 
with the following: 

Net purchases in long-term domestic (United States) securities by all of 
europe: 


Seiichi $111, 467, 000 | 1954 sie cated __.... $138, 928, 000 
ee. G2, 323, OOO | 1955 pe 329, 117, 000 





Net transactions in long-term domestic (United States) securities by all 
foreigners : 


1952 (net purchases ) $314, 944, 000 | 1954 (net purchases ) _ $149, 518, GOO 
1953 (net sales) 11, 518, 000 | 1955 (net purchases ) - GS5, 232, 000 


Source: Treasury Bulletin, January 1957, Table 3—-Net Transactions in Long-Term 
Domestic Securities by Foreigners, p. 56. 
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4. Net transactions in long-term foreign securities by foreigners (Swiss) : 


Calendar year: 


1952 (net purchases) _....._.._.___ Shpall SS, 734, 000 
1953 (net purchases). __- ~~~ ae da LL 37, 504, 000 
1954 (net purchases) __-_-__ gees obi ; 33, 620, 000 
Tuu0 Cet parehaces) . co b4, 233, 000 
May 1956 (net purchases) _.............____-. DOA, OOO 
June 1956 (net purchases) —_ ~-~_- . ; ‘ 3,197, 000 
July 1956 (net purchases) _—___~_- di y 8, 091, 000 
August 1956 (net purchases) (preliminary) 1. 777, 000 
September 1956 (net purchases) (preliminary ) 1, 116, 000 
October 1956 (net sales) (preliminary ) —- i 739, BOO 
Soure Treasury Bulletin, January 1957, Table 4—Net Transactions in Long-Tern 
Foreign Securities by Foreigners, p. 57. 
Dd. The high proportion of Swiss transactions in this field is shown by com 


paring the figures in item 4 with the following: 
Net transactions in long-term foreign securities by all of Europe: 


1952 (net purchases) $19, 939, 000 | 1954 (net sales) SO. 119, OOO 
1953 (net purchases) 96, 259, O00 | 1955 (net sales) 1, 525, OOO 


Net transactions in long-term foreign securities by all foreigners : 


1:52 (net sales) $217, S76 | 1954 (net sales) S300, 388, OOO 
1953 (net sales) 72, 251, OOO | 1955 (net sales) 30, 424, 000 
Soure Treasury Bulletin, Janusry 1957, Table 4—Net Transactions in Long-Tern 


Foreizn Securities by Foreigners, p. 57. 


6. Purchases and sales of long-term (United States) securities by Foreigners 
(Swiss) during October 1956: 


Total purchases S66, 554, 000 
U. S. Government bonds and notes S38. O49, O00 
Domestic, corporate and other bonds 2 458, OOO 
Domestic, corporate and other stocks $17. 386, OOO 
Foreign bonds 9), S40, 000 
Foreign stocks : Ei. 8. 806, 000 
Total sales £3. SOG. O00 
U. S Government bonds and notes BS57, OOO 
Domestic, corporate and other bonds 2 185, 000 
Domestic, corporate and other stocks_- 26, 379, 000 
Foreign bonds 12. 193, 060 
Foreign stocks_-._- ; : igs 2, 192, 000 


Source: Treasury Bulletin, January 1957, Table 3—Purchases and Sales of Leng-Tern 


Securities by Foreigners During October 1956, p. 60. 
7. The continued high proportion of Swiss transactions in the United States 
securities markets is shown by comparing the figures in item 6 with the following: 


Total purchase of long term securities by all of Europe___-_- ._. $182, 236, 000 
Total sales of long term securities by all of Europe_- 114, 536, 000 
Total purchase of long term securities by all foreigners 396, 320, 000 
Total sales of long term securities by all foreigners 318, TSS, 000 

Source: Treasury Bulletin, January 1957. Table 38—Purehases and Sales of Long-Term 


Securities by Foreigners During October 1956, p. 60. 

&. The following additional information on net transactions handled by Switzer 
land in long term domestic securities appears in the Federal Reserve Bulletin for 
February 1957 : 


January 1956 (net pur- April 1956 (net pur- 

ON $18, 000, 000 chases ) $44. 000. OOO 
February 1956 (net sales) — 5, 000, 000 * ¢ 
March 1956 (net pur- November 1956 (net sales) 

CEE piieieccniiecinncicce. 20,000, 000 (preliminary ) 2, 000, 000 


Source: Federal Reserve Bulletin, February 1957, Table 4—Net Purchases by Foreigners 
of Long-Term United States Securities, by Countries, p. 225. 
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9. Short-term liabilities to foreigners (Swiss) reported by banks in the United 
States: Short term liabilities are principally deposits and United States Gov- 
ernment obligations maturing not more than 1 year from date of issue held by 
United States banks, small amounts of bankers’ acceptances, commercial paper 
and of liabilities payable in foreign currencies. 


Dec. 31, 1952__._- __.. $642, 000, 000 | July 31, 1956 ; $758, 000, 000 
Dee. 31, 1955 __ 674, 000, 000} Aug. 31, 1956 ; 792, 000, 000 
Dee, 31, 1954- -. 672, 000, 000; Sept. 30, 1956 (prelimi- 

Dee, 31, 1955 : . 757, 000, OOO nary) eee 812, 000, 000 


000, 000 | Oct. 31, 1956 (prelimi- 
, 000, OOO nary) = 791, 000, 000 


Jan. 31, 1956 
Feb. 29, 1956 





Mar. 31. 1956 , 000, 000 | Nov. 30, 1956 (prelimi- 

Apr. 30, 1956 2, 000, OOO nary ) 797, 000, 000 

May 31, 1956 9, 000, 000) Dec. 31, 1956 (prelimi- 

June 30, 1956 7. BOO, 000 nary) 839, 000, 000 
Soures Federal Reserve Bulletin, February 1957, Table 1 Short-Term Liabilities to 

Foreigners Reported by Banks in the United States, by Countries, p., 222 


10. Swiss share of short-term liabilities to foreigners may be placed in perspec- 
tive by comparing figures in item 9 with the following : 
Short-term liabilities to all foreign countries (official and private) : 


Dee. 31, 1952 $8, 961, 000 | Jan. 31, 1956 _._.. $11, 873, 000 
Dec. 31, 1958 10, 019, 000 | Dee. 31, 1956 (prelimi- 

Dec. 31, 1954 11, 153, 000 nary ) _._._ 13, 467, 000 
Dee. 31, 1955 11, 722, 000 


Source: Federal Reserve Bulletin, February 1957, Table 1—Short-Term Liabilities to 
Foreigners Reported to Banks in the United States, by Countries, p. 222. 

11. Short-term claims against foreigners (Swiss) reported by United States 
banks: Short-term claims here include the following items payable on demand 
or having a contractual maturity of not more than 1 year: Loans made to and 
acceptances made for foreigners, deposits drawn against foreigners that are be- 
ing collected by banking institutions en behalf of their customers in the United 
States, and foreign currency balances held abroad by banking institutions and 
their customers in the United States. Claims on foreigners having a contractual 
maturity of more than 1 year amounted to $798 million on November 30, 1956: 


Dec. 31, 1952 $7, 000, 000 | June 30, 1956 _._._.... $24, 000, 000 
Dec. 81, 19538 18, 000, OOO | July 31, 1956 _.... 28, 000, 000 
Dee, 81, 154 16, 000, 000) Ange. 31. 1956 : ___.. 27, 000, 000 
Noy. 30, 1995 24, 000, COO} Sept. 30, 1956 (prelimi- 

Dec. 31, 1955 25, OOO, OOO nary ) : ___._. 28, 000, 000 
Jun. 31, 1956 26, 009, 000} Oct. 31, 1956 (prelimi- 

Feb. 20, 1956 27, 000, OOO} nary) aed __. 28, 000, 000 
Mar. 31, 1956 28, 000, 000 | Nov. 30, 1956 (prelimi- 

Apr. 380, 1956 28, OOD, OOO nary) _______ 80, 000, 000 
May 31, 1956 2S, OOO, COO 


Souree Federal Reserve Bulletin, February 1957, Table 2—Short-Term Claims on 
Foreigners Reported by Banks in the United States, by Countries, p. 224. 

12. In order to place in proper perspective Switzerland's share of short-term 
Claims on foreigners compare the figures in item 11 with the following short- 
term claims on all foreigners : 


Dec. 31, 1952 $1, 049, 000, 000! Jan. 31, 1956 .../-.s= $1, 503, 000, 000 
Dec. 81, 1955 905, 000, O00 | Noy. 80, 1956 (prelimi- 

Dee. 31, 1954 1. 387, 000, 000 | nary ) : _. 1,809, 000, 000 
Dee. 31, 1955 1, 549, 000, 000 


Source: Federal Reserve Bulletin, February 1957, Table 2—-Short-Term Claims on 
Foreigners Reported by Banking in United States, by Countries, p. 224. 


WILLIAM F. MCKENNA, Counsel. 





